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General comments on the proportionality of legislative measuresto restrict protest
or peaceful assembly

a) Existing powers available to the police and these in practice

It is important that the scope of the Committeesilgbrations about this question is not
defined too narrowly. For example many powers awdd to the police, particularly in

the City of Westminster, are derived from municigajulations rather than from national
law. Moreover the enforcement agency in some sansitwhere protests are restricted or
even attacked is not the police but a private sigccompany. This arises not just in
situations where trespass is occurring anywayirbptiblic spaces such as shopping
malls and parks, where security and/or crowd mamagé are contracted to private
security guards. We offer examples later on.

We are particularly concerned about the use oftantorism laws in relation to peaceful
protest given the wide and growing powers to dedaith punish without trial which are
associated with these laws. Again we offer moraitkter on. In particular the Counter-
Terrorism Bill 2008 provides for the possibility vhvel bans and long-term daily
reporting or surveillance arrangements for anyamesicted of an offence under anti-
terrorism legislation, without any regard for tlegisusness of the offence.

b) Reconciling competing interests of public orded protest.

Any honest democracy must admit of the possibiditfailure of the Parliamentary
system, that is, issues or points in time wheniggmt groups of people will become
dissatisfied with its actual or expected decisiand turn to more direct means of
expression. This is why the right to protest isNytimportant in a democracy. We
believe that to give full expression to the spmfithe ECHR on freedom of expression
and peaceful assembly, there should be a posigiieto protest which should over-ride
temporary considerations of freedom of traffic alation, noise control or use of open
space, which may be relatively minor issues contpivéhe matter of the protest, unless
there are specific and defensible arguments whartgcplar protest is unacceptable. In
other words, the burden of proof should be on thtbaities to show why protest should
be restricted, rather than trivial obstructionshaf highway or loudspeaker use being
assumed to be disorderly unless they are spedyfisaimitted.



1. Arecurrent legislative measures which restrict protest or peaceful assembly (such
as SOCPA 2005 and the Public Order Act 1986) necessary and proportionateto the
rightsto freedom of expression and peaceful assembly?

a) To what extent should peaceful protest be tatdd by the State?

The right to peaceful assembly is enshrined irBhmpean Declaration of Human

Rights and should be protected as a positive rlghtiew of this right, it would be

logical for conditions regarding marches to berised rather than those on assemblies
to be tightened. The right to protest should lmgqmted as a positive element of a
democracy. Currently, any breach of this right tealse challenged through judicial
review, which is time-consuming and costly. Thdrewdd be a positive right to protest,
with a quick, cheap and easy procedure for peapt®mplain against the police or other
parties if this right is infringed.

The obligations under the Public Order Act and ur8@CPA to seek advance
authorisation of protest are frequently burdensangantagonistic towards the need for
protest at short notice because of the essentiatenaf protest as a response to events. It
should not be a criminal act merely to organisecagst without authorisation, although
organisers clearly have a responsibility to avaadence and also to minimise disruption
to uninvolved passers-by and residents.

We are also concerned about the way in which psaaon of public space may affect
the right to political expression. Whereas leafigtin a street is in principle legal,
leafleting in a town square which has been re-ageal as a shopping mall, or a park
where the local authority has contracted out mamage to a private company, may
attract prosecution for trespass. We believetti@tight to protest should exist in any
space to which the public have free access formhgpor recreation, regardless of
whether it is managed by local authority or a peveompany. Company security
personnel should be expected to respect this aigthtnot to expel people who are
leafleting or holding placards, any more than poliould prevent them from assembling
in a public street. It should also be clear to dest@tors who is giving them instructions
and to whom those giving instructions are accouatdtor example, on the occasion of
the ‘Make Poverty History’ march in Edinburgh, mened earlier, it was not clear to
participants whether the uniformed private secugitgrds, who were telling people that
they could not use certain exits from the Meadamese acting on behalf of the police, or
the local authority which manages the park, ordifganisers of the event. Nor was it
clear what authority or powers they had to tellgdemot to use those exit routes which
offered the quickest access to shops, even wheigipants who had been waiting two
hours or more only wanted to leave the area temibpta buy drinking water.

We have also come across instances where couficiltsf have insisted that leafleters
should stop their activity or dismantle tablesrilisiting free literature about peaceful
campaigns, even where no obstruction or disruptias being caused. In the London
Borough of Haringey this has occurred both to cagmmas against ID cards and to the
Green Party.

The legal concept of a positive right to peacefgesmbly, protected by a fast-track
complaints procedure against police, local autii@itcompany action to infringe this
right, would address all these concerns. We feslthe Public Order Act already went



too far by making it possible to criminalise marglaad their organisers on the grounds,
for example, that their scale exceeded the expentabf the organisers, or that placards
were brought along which did not conform to orgarssor stewards’ directions.

b) Should the right to protest be more strictly cugdiin relation to certain
geographical areas? If yes, where, why and whait$ would be acceptable?

The ban on the use of loudspeakers under SOCPrarsceptable, because without
loudspeakers it is impossible for people to heaeshes. This makes protest ineffective
and impedes its proper function of intelligent arngunt and debate in a public place.
Since there is very little restriction on noisenfrpublic entertainment in Trafalgar
Square, and none at all on traffic noise closeatdi&mnent, the ban on loudspeakers is
exposed as a form of harassment of protest radtheara genuine pursuit of a quiet
working environment in local offices. We would drattention to the fact that even if
this part of SOCPA is repealed, users of loudspsakehe area of Parliament will still
have to seek a licence from the City of Westminstea substantial cost, and that this
local authority apparently has powers to imposewts restrictions of various kinds
including the use of loudspeakers. It also requergeensive third party insurance as a
condition of any organisation using the grassed aré’arliament Square. Without using
the grassed area, only a very small crowd candpate in front of Parliament. In
practice, therefore, the easing of SOCPA powersitatestrictions on protest close to
Parliament will have little effect; the police ceontinue to rely on the local authority to
impose the same type of restrictions.

¢) The Government proposes to repeal sections 132e82Qlealing with protest
around Parliament and invites Parliament to considether additional provision is
needed to ensure that Parliament’s work is notupged by protests in Parliament
Square. What, if any, additional provision is reqd?

Again, we suggest that a positive right to protestild be able to over-ride unreasonable
restrictions or licence fees imposed by a locadhauity or by a private security company
managing public space.

2. How do existing common law and legislative police power s (such as the common
law power to prevent a breach of the peace, stop and search under the Terrorism
Act 2000 and the use of force) operatein practice? Do existing police powers pay
sufficient regard to human rights?

a) Are existing police powers necessary? Are moffewer required?

The common law power to arrest for breach of trecpes frequently used excessively;
for example to give a criminal record to people wiawe merely stepped into a roadway
to avoid being crushed by others, or passed agobtocdon without realising its
importance for some innocent purpose like seekitalet or actually trying to go home.
Arrest is not infrequently accompanied by physrcaighness such as frogmarching,
pushing arms up someone’s back, kicking and hiteamgl even the excessively tight use
of handcuffs which may cause nerve injuries lassiegeral months. All these forms of
treatment are common experiences of peaceful pootesn many occasions in many



parts of the country. (see, for some examples,
http://www.gquardian.co.uk/environment/2007/aug/liflatechange.travelandtransport

We are concerned about the use of injunctions b&dnght by private companies to limit
the expression of public concern against theivdies. The right to protest must include
the possibility of non-violent picketing outsidenspany premises or company meetings
using placards, leaflets and speeches to makena poi

We are also aware of an element of ‘function creephe use of the Prevention of
Harassment Act 1997. In the absence of powersritbaldhe duration of an assembly or
numbers participating under powers designed torabdeémonstrations, Sussex police
and the arms manufacturer EDO sought to restratepts outside the EDO factory near
Brighton to ten people, who should remain silenit,tvo and a half hours per week. The
application for this injunction was happily rejetttey the courts. The establishment of a
positive right to protest would prevent the timeloé courts from being wasted by
attempts like this to test alternative legal rodtethe limitation of protest.

However SOCPA (sections 122 and 123) has sepavaterp on harassment which could
be used very widely to intimidate and criminalisetpstors. In the view of George
Monbiot, these sections, in effect, ‘redefine hsirag someone in his or her home in such
a way as to permit the police to ban all protest nesidential area. Under the bill you
don't have to go knocking on someone's door totragrear inside and a £2,500 fine.
You merely need to represent to "another individ(iad. anyone) "in the vicinity" of
someone else's home "that he should not do songetinh he is entitled or required to
do; or that he should do something that he is ndeuany obligation to do" . (See
George Monbiot in the Guardian, February 22 200&ilable at
http://www.guardian.co.uk/politics/2005/feb/22/uikee.uk). Monbiot’s article goes on

to mention the prosecution of a protestor for segdivo e-mails to a company, which
‘though courteous, constituted harassment as arsempeeceived two of them.’

Currently police can impose conditions on a manathen section 13 of the Public Order
Act 1986 if they think it will entail serious damagp property, serious disruption to life
of community, serious disorder, or coercion bynmtiation. These conditions can in
theory include limitation of the content or wordiafjplacards, etc., as well as conditions
about the duration and number of participantsnimeach. George Monbiot (Guardian
22.2.05, seéttp://www.guardian.co.uk/politics/2005/feb/22/uikee.uk) mentions the
prosecution of someone for holding a placard wighicéure of a dead cat. Such limits on
placards are an unjustified restriction on freeddrspeech unless there is a clear case
that the placards may infringe the law on incitetrierviolence or to racial or religious
hatred.

Police photography is sometimes used in an intitmdavay and is not even confined to
the site of protest. For example in June 2006pamof only seven people walking
quietly from the railway station in Leatherheadtingh the town centre, and not
displaying any placards, were stopped and askedewthey were going, on the day of an
environmental protest in the suburbs of the towre $top and question procedure was



accompanied by photographing the group, presunfablsome record of ‘suspect’
persons.

Groups of protestors may be dispersed under aai@doehaviour laws, without any
regard for the proportionality of this measurehteit conduct or the seriousness of their
demands. They may also be incriminated under SOGP#espass within a designated
site (no justification for designation is required)

b) Are counter-terrorism powers appropriately usedhe policing of protests?

We abhor the growing use of anti-terrorist powerd af legislation against anti-social
behaviour to control peaceful protest. This iseackase of ‘function creep’ which
threatens to criminalise and intimidate what shdxddhormal forms of political
expression in a democratic society.

Anti-terrorism powers can be used to disperse ptots without reason within a
‘designated area’; the whole of London has in e#n made a designated area and
anywhere can be designated without clear justificain 2004, protestors at the arms
fair in Docklands were stopped and searched umaeférrorism Act 2000 although they
were not committing or threatening any violent geehttp://www.liberty-human-
rights.org.uk/news-and-events/1-press-releases/a@fts-fair-05.shtm). In the well-
known Fairford coach incident in 2003, anti-tersbpowers were used to prevent a
coach load of people from attending a demonstratitnyether (sebttp://www.liberty-
human-rights.org.uk/issues/pdfs/casualty-of-waalfipdf )

This is not the only way in which anti-terrorismvimare used to ban freedom of
expression in designated areas. For example, W&lbdigang was removed from the
Labour party conference for heckling Jack StravagRehave been searched simply for
wearing slogans on their T-shirts (one examplerighgon during the Labour Party
conference was ‘Bollocks to Blair’) or for carryibgnners. John Catt, aged 81, was
searched in Brighton for "carrying placard + T-shiith anti-Blair information” The
police record said the purpose of the stop andckeaas "terrorism”. The T-shirt, in this
case, accused Bush and Blair of war crimes (see
http://www.independent.co.uk/news/uk/crime/heled-aglvia-the-new-face-of-
terrorism-472993.html On another occasion, a man was detained whileating
signatures against the government’s ID card prdpo&see Henry Porter, Guardidr®,
December 2007; available on
http://www.guardian.co.uk/commentisfree/2007/debth@tjackstrawforgottomention

Anti-terrorism powers were again used to questioyoae approaching the Climate
Camp near Heathrow airport in August 2007, (see
http://www.guardian.co.uk/uk/2007/aug/14/transgweenpoliticy and even against
residents in a nearby village who were preparingiéoch against loss of their homes to
airport expansion. This type of stopping and qoestig is intimidating and creates a
powerful deterrent to exercising the right to freedof expression. The police already
have wide powers to stop and search people whoyrstiepect of planning an offence;
to label such persons as potential terrorists apfeae political strategy to create a
climate of fear of the police.




3. Can the competing interests of public order and theright to protest be
reconciled?

* How should the balance be struck between theagighprotesters and other competing
interests (such as the rights of others or the @néion of disorder or crime)? Would
legislative changes be desirable to strike a bditdance between competing rights, or is
the current legislative framework about right?

We draw attention to the suggestion made underihgdd for a legal right to peaceful
protest which would put the burden on the authesito show why a protest should not
be permitted, rather than on demonstrators to shiowit should.



