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Abstract

This paper starts with an assessment of the réoaiks by Karen Knop (2002) and Antony Anghie (2006nake
the case that both of them, while in their own wagmviding a new and powerful critique of tradit&dn
international law, avoid entirely the role of V Lienin from the early years of the"6entury in working out and
concretising in practice the principle of the “rigi nations to self-determination”. For examplenin actively
supported independence for Finland and the Bahies, and would have done so for Georgia. Theyralss the
role of the USSR — in a highly contradictory manmetness the “Brezhnev Doctrine” — in pursuingatingh
diplomatic means the implementation of self-deteation as a right in international law, and in supipg
materially the National Liberation Movements. Irttbthese texts the influence of Thomas M. Franckptainly
be seen. In recent years the focus has been @rriaitself-determination”, and even “deliberatieracracy”.
Now the wheel appears to have come full circle. Bbikehed emergence of Kosovo as a sovereign stategened
a Pandor’s box, to the evident satisfaction of SLatrov, the Russian Foreign Minister. Once aga@orgia is the
centre of attention. What should become of Abkhanid South Ossetia? What about Transdniestria agoido-
Karabakh? Issues of self-determination now, onceepfmecome inextricably tied to state recognitiod atate
sovereignty.

I ntroduction

This paper develops themes which | have exploredyimew book;The Degradation of
International Law?My topic is the principle of the right of peoplesself-determination, which
became firmly established as a right in internatidaw during the second half of the"20
century. The principle, and the right, played a kag in the ideological motivation of the de-
colonisation movements which followed WWII and cinated in the 1960s and 1970s. It
continues to resonate in the practice of intermafitaw, notably the 2004 Advisory Opinion of
the International Court of Justice on the constomcdf the Wall in the Occupied Palestinian
Territories® Debates concerning the right to self-determinationtinue to generate an
extensive scholarly literature. Taking two of thesnsignificant recent contributions, Karen
Knop’s Diversity and Self-Determination in Internationaw/ and Antony Anghie’s
Imperialism, Sovereignty and the Making of Interoraal Law?, | argue that neither of these

authors takes any account at all of the role otips| specifically, the politics of the Russian

! See the International Court of Justice in theemé@Advisory Opinion on théegal Consequences of the

Construction of a Wall in the Occupied Palestinigarritory (ICJ Reps, 9 July 2004)

Knop, Karen (2002Diversity and Self-Determination in Internationabw (Cambridge: Cambridge
University Press)

Anghie, Antony (2005)imperialism, Sovereignty and the Making of Inteimaél Law (Cambridge:
Cambridge University Press)
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Revolution and the USSR, in their consideratiothefprinciple and the right. | also show that
this absence is to be found in almost all of tHeokars writing at present on issues of
sovereignty and autononfyThere is one notable exception, although he isnanternational
lawyer: Pheng Cheah, in H8pectral Nationality: Passages of Freedom from Kant
Postcolonial Literatures of Liberatioh

In the first section of the paper | present in pesiterms the broad themes developed by these
two authors, each of them in different ways innoseatind progressive. Second, | subject these
scholars to criticism. Third, | trace the origirfglee principle of self-determination of nations in
the polemical writings of V | Lenin, especially s fierce battle against the proponents of
“national cultural autonomy”. Following in the faeps of my colleague Ephraim Niryni

have written extensively on these topid®ourth, | seek to rehabilitate the highly contcanliy,

and now almost forgotten — perhaps for that veagoe — role of the USSR in fostering and
promoting self-determination in the context of deagsation. Fifth, | turn to the consequences
of this de-politicisation of the subject of selfteienination for the consideration of sovereignty,
supposedly now superseded by globalisation. | piayton to the recent issues of Kosovo — as
well as the four unrecognised entities which etkiahks to the support, acknowledged or not, of
the Russian Federation. My conclusion argues feaasertion of a politics of struggle — which

does not apply in these cases.
The contributions of Knop and Anghie

| do not wish at all to undervalue the importantéhe contribution by these two authors. Both
are equally radical in their respective departimes the academic norm.

See, for example, Koskenniemi, Martti (1994) ‘iWaal Self-Determination Today: Problems of Legal
Theory and Practice” 4iiternational and Comparative Law Quarteg1; Cassese, Antonio (1995¢If-
Determination of Peoples: A Legal ReappraisgCambridge: Cambridge University Press); Franck,
Thomas (1995Fairness in International Law and Institution®xford: Clarendon Press)

Cheah, Pheng (2003pectral Nationality: Passages of Freedom from Karfostcolonial Literatures of
Liberation (New York: Columbia UP)

Nimni, Ephraim (ed) (2005National-Cultural Autonomy and its Contemporary t€s (London:
Routledge)

Bowring, Bill "Austro-Marxism's Last Laugh?: Th&truggle for Recognition of National-Cultural
Autonomy for Rossians and Russians" (March 20023, wn.2 Europe-Asia Studiggp.229-250; Bowring,
Bill “Burial and Resurrection: Karl Renner’s controvdrsifiuence on the ‘National Question’ in Russia”
in Ephraim Nimni (ed)National-Cultural Autonomy and its Contemporary ties (London:Routledge,
2005) pp.191-206; Bowring, Bill “The Tatars of tReissian Federation and National-Cultural Autonomy:
A Contradiction in Terms?” in Karl Cordell and Ddvémith (eds)Cultural Autonomy in Contemporary
Europe(Abingdon: Routledge, 2008), pp.81-100
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Knop makes it clear at the outset that her boalotsconcerned primarily with answers to the
question whether and when the right of self-deteatidn means a right to independence.

Rather, she seeks to show that

“... there is something important that these answgstematically ignore: the
challenge of diversity for the interpretation offsketermination and — conversely — the
implications of the interpretive history of selftdemination, once seen in this light, for

the challenge of diversity in international law grethaps law more generall3.”

While she investigates the problems of indigenaapfe in general, the third and perhaps most
important part of her book examines “Self-deterrtiorainterpreted in practice: the challenge of
gender In this she is truly innovative; and | admit, asust, that issues of gender did not
much trouble V | Lenin — nor did he pay any attentio the way, specified by Knop, that “...
women have challenged their figuration as unequahbers of the self and unequal participants
in the process of self-determinatiol!.Nevertheless, as Knop shows, such issues arosgdur
his lifetime, in the plebiscites held after WW Idetermine the sovereignty of disputed border
territories, and for the right to opt for anothationality. As Knop rightly points out, her only

predecessors in this inquiry were Hilary Charlestvand Christine Chinkifr:

The fact that the first word of Anghie’s title tset controversial word “Imperialism” should
already alert us to the radical nature of his ingutlis mission is to focus on “the colonial

origins of international law His broad argument is that:

“... colonialism was central to the constitution ofarnational law in that many of the
basic doctrines of international law — includinggshimportantly, sovereignty doctrine —
were forged out of the attempt to create a legstiesy that could account for relations

between the European and non-European worlds iodlo@ial confrontation*®

Anghie has been inspired in particular by his redeaork for Judge Weeramantry of the
International Court of Justice, and by the fact iN@eramantry’s jurisprudence “... draws from
a variety of legal systems and traditions in aarafit to create a truly universal international

8 Knop, ibid, p.2
o Knop, ibid, pp. 275-372
10 Knop, ibid, p.277

1 Charlesworth, Hilary and Chinkin, Christine (2Q00the Boundaries of International Law: A Feminist

Analysis(Manchester: Manchester University Press), at§ip164; see also Chinkin, C and Wright, S
“The Hunger Trap: Women, Food and Self-Determinmétig1993) 14Michigan Journal of International
Law 262.

12 Anghie, ibid, p.3

13 Anghie, ibid, p.3
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law that promotes a compelling vision of internagibjustice.™ The case in question was the
classic decolonisation case of the Nauru islanagrese home, placed by the League of
Nations under a mandate held by Australia, Newatehbnd the United Kingdom, was

destroyed by phosphate minitty.

Anghie’s aim is not to condemn ideals such as ftie of law”, “good governance” or

“democracy” as being “inherently imperial constsjdiut rather:

“... to question how it is that these ideals haveobee used as a means of furthering
imperialism and why it is that international landainstitutions seem so often to fail to

make these ideals a realit}”

Both Knop and Anghie, therefore, are motivated Ibgsponse to injustice. In the case of Knop,
this is the inability of international law to aceudor diversity, and especially the unequal
treatment of women. Anghie wishes to show how #mdk iinjustice and inequality of

colonialism have torn international law from it®per ideals.
In both cases this is work that needed doing; andme had done it properly before them.
A critique of Knop and Anghie

It should already have been noted that both thesalars share a fundamentally liberal
foundation for their critique of international la®oth wish the law to make a better job of
living up to its own ideals. Those ideals are ndtjsct to question; and for this position there

are political consequences.

Indeed, they have more in common than might atdjppear. Not surprisingly, both books
started life as research theses. Knop wrote heoddsupervision under the supervision of
James Crawford, himself the editor in 1988 bk Rights of Peoplethe collection which first
interested me in these topidsAnghie’s book originated as his SJD thesis at Hiahtaw

School, supervised by K. Anthony Appiah and Dun€annedy. These are all great names in
critical international law. However, the scholaragk influence Knop and Anghie have in
common is none other than the doyen of Americagrdibinternational law scholarship, Thomas

M. Franck. Franck was one of Knop’s examiners, lmagrovided a home for her at New York

14 Anghie, ibid, p.320

The islanders won their case in the ICé&rtain Phosphate Lands in Nauru (Nauru v Austiali€J
Reports 1992, p.240

16 Anghie, ibid, p.320

17 Crawford, James (ed) (198Bhe Rights of Peopld®xford: Clarendon Press)
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University School of Law during the last year of herk on the booR® Franck also examined
Anghie’s thesis, and Anghie relates that Franckidied him with “...extremely acute, detailed
and illuminating comments, the true significancevbich, in some cases, | realised only years

later.”®

It seems to me that the intellectual space inhdlintethe two scholars under discussion is very
much that established by Franck in his extraordinafluential works?® | have explained
elsewhere in detail how Franck’s scholarship cgreapas “...the words of the most sunny
optimist, the normative liberal par excellence, titue believer in the legitimacy of norms and
rules in international law...” in his interpretatiooBUS government action in Irag (1991),
Serbia (1999) and Afghanistan (2061).

Knop’s book does contain an excellent, if rathestedet, textual analysis of each of the ICJ’s
leading cases on self-determination — with the pttoe of the Wall case mentioned above,

which came too late.

Her comments on the 19%&st Timof? case are especially illuminating; it should beatied
that in this case the ICJ recognised the rightdfdetermination asrga omnes- a right that all
states are obliged to respect and in the obsenafnehkich all states have a legal intefésBhe
notes quite rightly that the UN Charter and the(lPéclaration on the Granting of
Independence to Colonial Countries and Pedflespresent two quite different approaches to
decolonisation. The Charter “... envisaged self-gorent as the eventual outcome of the
sacred trust. The trust would protect a colonialgbe while preparing them... for self-
government.” The Declaration and the resolutiongtiollowed if° on the other hand

“...demanded the immediate exercise of self-detertiinawhich was assumed to result in

18 Knop, ibid, xii

Anghie, ibid, xiv

Franck, Thomas (1990)he Power of Legitimacy Among NatigiNew York: Oxford University Press);
Franck, Thomas (1992) “The Emerging Right to Deraticr Governance” 86American Journal of
International Law pp.46-91; Franck, Thomas (1995pirness in International Law and Institutions
(Oxford: Clarendon Press); Franck, Thomas (1988 Empowered Self: Law and Society in the Age of
Individualism (New York: Oxford University Press); Franck, Thom@802) Recourse to Force: State
Action Against Threats and Armed Atta¢€ambridge: Cambridge University Press)

Bowring, Bill (2008)The Degradation of the International Legal OrderReTrehabilitation of law and
the possibility of politic¢Abingdon: Routledge Cavendish, 2008), p.40

20

21

22 East Timor (Portugal v Australid)CJ Reports 1995, p.90
23 ICJ Reports 1995, p.102; Knop, ibid, p.191
2 GA Resolution 1514(XV)

5 The most important of these is the 1998claration on Principles of International Law Caraing

Friendly Relations and Cooperation Among StateAdnordance with the Charter of the United Nations
GA Resolution 2625 (XXV)



independence®® But she gives no explanation at all as to howdhise about; that is, the
momentous political history of bitterly opposeduggles for decolonisation of the years
between 26 June 1945 and 1960. This is somethinig dttempt later in this paper.

This lack of attention to the politics of self-detenation is also reflected in her passing
referencé’ to the unofficial but highly influential 1976 AlgisUniversal Declaration of the
Rights of Peoplé§ with no apparent understanding of its signifi@nkhis is despite the fact
that she is aware of Antonio Cassese’s 1979 calledbringing together leading scholars of the

time, and focusing on the Algiers Declaration imtjsalar >

She makes reference to tinevaux préparatoiresor the 1966 International Covenant on Civil
and Political Rights (ICCPR, in which the right to self-determination madefitst

appearance as a legal right in international laking pride of place as Article 1. But she has
nothing at all to say as to how the right becaneecthmmon Article 1 to both the ICCPR and the
International Covenant on Economic, Social and @altRights of the same year. This
oversight is compounded when, a few pages’fatene asserts the “... liberal democratic
values...” of the ICCPR.

Thus, her first reference to the 1960 Declardfieontains no reference either to its provenance,
or as to the votes cast in relation to it. ThigBration, and the 1970 Declaration and GA
Resolution 1541 (XV) are treated purely as absteagzl texts, out of their political and

historical context. A few pages further on the Beation is once again mentioridcbut only in

the context of a discussion of — Thomas Franckah&cence story” of self-determination in his

Power of Legitimacy Among Natians

Much later in her book, in a discussion of the po8V1 situation, she states that “At the time,
self-determination was not yet recognised as aimi® of international law, so its application
depended on mustering sufficient political willgive it binding expression in the various peace

treaties.® But she has nothing at all to say on the contidioumnade by V | Lenin to the

26 Knop, ibid, pp.200-201

27 Knop, ibid, p.25, note 85

28 Universal Declaration of the Rights of Peoplédgiers, 4 July 1976

29 Cassese, Antonio (ed) (19719N Law/Fundamental Rights: Two Topics in InternatibLaw (Alphen aan
den Rijn: Sijthoff & Noordhoff); his own piece is1étled “Political Self-Determination — Old Concept
and New Developments”, pp.137-165

%0 Knop, ibid, p.58
81 Knop, ibid, p.59
32 Knop, ibid, p.74
33 Knop, ibid, p.85

# Knop, ibid, p.282



political deployment of the principle of self-det@nation. Nor does she mention even in
passing the role of the USSR in bringing aboutethghrinement of the principles as a right in

international law.
V | Lenin does not appear in her index; neithetlddUSSR or Soviet Union.

Failure to notice the role of the USSR is sometlsing has in common with Anghie. Anghie
mentions Lenin only in a footndte and only in the context of analysis of Lenin’sibysis of
imperialism, not his advocacy of self-determinatioalthough Anghie does note that “Lenin
went a stage further in his analysis, which pointethe centrality of colonialism to the entire
capitalist system.” In the same vein, he refers.tdVoodrow Wilson’s forceful promotion of
the concept of self-determinaticfitvithout mentioning Lenin’s even more forceful pration.
This is curious, since Lenin’s vision extendedhe tolonial empires, which Wilson’s most

certainly did not.

Indeed, Anghie is guilty of writing the followingapsag¥, betraying an extraordinary
ignorance as to the political and historical orggof the principle and right to self-

determination.

“Even when the colonies were perceived to challeaggee of the fundamental
assumptions of the discipline, as in the caseefitictrine of self-determination which
was used in the 1960s and 1970s for the purpos#euiting the emergence of colonial
territories into sovereign states, these challemgae perceived as threatening to disrupt
a stable and established system of internatiomalhich was essentially and
ineluctably European and which was now faced wighgroblem of now
accommodating these outsiders. The conceptualisafithe problem in this way
suggested again that the non-European world wagletety peripheral to the discipline
proper; and it was only the disconcerting prospééfricans and Asians acquiring
sovereignty in the 1950s and 1960s that alertestnational lawyers to the existence of
a world that was suddenly discovered to be mulical.”

This is to turn history entirely on its head.

% Anghie, ibid, note 115 on p.142
3 Anghie, ibid, p.139
37 Anghie, ibid, p.35



Indeed, for Anghie, the history simply does nossexin Chapter 3 of his bodk‘Colonialism
and the birth of international institutions: the hdiate System of the League of Nations” he has
nothing at all to say about V | Lenin, the Rusd®evolution, the USSR, or even the principle of

self-determination itself.
Lenin, the Bolsheviks and self-deter mination

The Bolshevik and then Soviet doctrine of the righhations to self-determination was no
academic pipe-dream. It had its origin in the unpoomising pre-WW | struggle between
Lenin, Stalin and Trotsky (and orthodox Marxistshaiarl Kautsky at their head) on the one
side, and the Austro-Marxist theorists such as Rariner and Otto Bauer on the otfier.

Austro-Marxist ideas of non-territorial personat@omy, developed as a socialist alternative to
the seemingly inevitable dissolution of the mukitional Austro-Hungarian Empire under the
pressure of Hungarian, Czech, Slovak and Balkaomelism, found a ready audience among
the Jews of the Russian Empire. The Jews, althoagbentrated in the “pale of settlement”,
had no “historic” or “consolidated” territory. TRewish Socialist “Bund’Algemeyner
Yidisher Arbeter Bundin Lite, Poyln un Ruslamds founded in Vilna (now Vilnius, capital of
Lithuania) in 1897, as a Jewish political partyasgng social democratic ideology as well as
cultural Yiddishism and Jewish national autonomf&fhe First Congress of the Russian
Social Democratic Labour Party in 1898 decided thatBund “is affiliated to the Party as an
autonomous organisation independent only in retgacpiestions specifically concerning the
Jewish proletariat™ It was from the start influenced by the ideas efier and Bauer,
although Renner’s model did not allow for diasparascattered minoriti€¥.As Yves

Plasseraud points out:

“The leaders of the Bund and the Jewish Socialisth&ts Party therefore took on the
task of adapting Renner’s ideas to the situatiahefYiddish-speaking Jews of Central
and Eastern Europe... The Bundist leaders proposedilssia, like the Austro-
Hungarian Empire, should become a federation afrearhous peoples™®

38 Anghie, ibid, p.115 et seq

%9 Bowring, Bill “Burial and Resurrection: Karl Renner’s controvdrigifiuence on the ‘National Question
in Russia” in Ephraim Nimni (ed)National-Cultural Autonomy and its Contemporary tes
(London:Routledge, 2005) pp.191-206

40 In the Bund Archive at the Russian State Archif/&ocial and Political History (GRASPI), Moscow

4 The CPSU in Resolutions and Decisions of Its Cawp® Conferences and Plenary Meetings of the

Central CommitteéMoscow: Progress, 1954) Part 1, 14

Plasseraud, Yves (2000) “How to solve Cultur@niity Problems: Choose your own natidré Monde

DiplomatiqueMay 2000, p.4 at www.globalpolicy.org/nations/cétizregion.htm

Plasseraud, ibid, p.4

42

43



Vladimir llich Ulyanov (V I Lenin), the leader ohé Bolsheviks following the split in the
RSDLP in 1903, was a bitter opponent of the Burdi @frthe Austro-Marxist prescription. In
October 1903 he published an article entitled “Plsition of the Bund in the Part{* He was
especially critical of the Bund'’s idea of a Jewngttion. He argued that: “Unfortunately,
however, this Zionist idea is absolutely false asdentially reactionary. ‘The Jews have ceased
to be a nation, for a nation without a territoryghinkable’, says one of the most prominent of
Marxist theoreticians, Karl Kautsky.” Lenin was Wigan agreement with Kautsky on this

point, which, however, clearly falls short of a derd for self-determination of each nation. The
fact that there is a nation at home in its teryitdboes not mean that the nation will become an

independent state.

At this point therefore, in 1903, Lenin adopted ksky’s orthodox “scientific” definition of the
concept “nationality”, with two principal criteriganguage and territol7.Both Lenin and

Kautsky were in favour of Jewish assimilation.

The logic of Lenin’s position was therefore thatioimal self-determination was the path of
modernisation. This was the Russian Marxist thegiBlekhanov and others, that the most
advanced bourgeois polities, advanced, that igrims of industrialisation and technology, were
also the most likely sites of successful proletarevolution. Austria and Prussia were
backward as essentially agricultural, pre-indukp@dities, as was Russia too. This, incidentally,
was not Marx’s position, as his correspondence Riibsian socialists showsBy 1917 Lenin

too had changed his position as to where revolwias possible. But his views on national

cultural autonomy did not change.

It follows that sovereignty, for Lenin, had he colesed the point expressly, would necessarily
have encompassed not only a nation inhabitingit#ary, but also a project of economic and

technological modernisation.

Also in early 1913, J. V. Stalin published, undenin’s instruction, his one substantial work of
theory,Marxism and the National Questi8hThis text, which represented orthodoxy for the
next 40 years, devoted a whole chapter to “CukNaional Autonomy”, and was primarily

designed as a reply to the Bund. Stalin attempigdvin definition of a nation:

a“ Lenin, V. | (1968)Complete Collected Work&nd ed) Vol 7 (Moscow: Progress), 92, first pshéd in
Iskra 22 October 1903, n.51

45 Kautsky, Karl (1903Neue ZeitNo.2

a8 Shanin???

4 Stalin, J V (1913Marxism and the National Questigis 3-5Prosveshniye (Enlightenmen)arch-May

1913, at www.marxists.org/reference/archive/stalarks/1913/03.htm
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“A nation is a historically constituted, stable aoomity of people, formed on the basis
of a common language, territory, economic life @asgichological make-up manifested
in a common culture.”

It is noteworthy that Stalin’s definition of thetian is not so far from contemporary orthodoxy.

Anthony D. Smith definesthnieas:

“... a named unit of population with common ancestigths and shared historical
memories, elements of shared culture, a link witls¢oric territory, and some measure
of solidarity, at least among the elitéé.”

Note the importance of the link to territory. AgaBmith defines the modern nation, in ideal-
typical terms, as “... a named human population slyaai historic territory, common myths and
historical memories, a mass, public culture, a comeconomy and common rights and duties
for all members.” John Hutchinson, too, contends th. Nations are distinguished in addition
by a commitment to citizenship rights, and the pes®n of a high literate culture, a

consolidated territory and a unified economy.”
They are all agreed on the importance of territory.

In December 1913 Lenin began himself to write andbestion of the “right of nations to self-
determination”. In a short polenifoon the question of independence for Ukraine, kisted on
“... freedomto secede, for theght to secede”, while conceding that “... thght to self-
determination is one thing, of course, anddkpediencyf self-determination, the secession of
a given nation under given circumstances, is andthater in December 19%3he again
declared that “A democrat could not remain a demigéet alone a proletarian democrat)
without systematically advocating, precisely amtmgGreat-Russian masses and in the
Russian language, the “self-determination” of naim the political and not in the “cultural”

sense.” The latter, he said, meant only freedorargjuages.

In April-June 1914 Lenin published his own substdntork on the question, a polemic against
Rosa Luxemburg, who opposed the break-up of thesi€ampire, on the grounds that the
proletariat, having thrown off the shackles of aaéll sentiment, should have the widest

48 Smith, Anthony D. (2001) “Nations and History” M. Guibernau and J. Hutchinson (edis)derstanding
Nationalism(London: Polity), pp.9-31, at p.19. See also Smiththony D. (2002) “Dating the nation” in
Daniele Conversi (edEthnonationalism in the Contemporary World: Walkéonnor and the study of
nationalism(London: Routledge), pp.53-71

49 Lenin, V. 1 (1913) The Cadets and “The Right adtidns to Self-DeterminationRroletarskaya Pravda

No.4, 11 December 1918pllected Work$1977) vol.19, 525-527, at

http://www.marxists.org/archive/lenin/works/1918¢d11.htm

Lenin, V. I. (1913) ‘National-Liberalism and tlitight of Nations to Self-Determinatioroletarskaya

PravdaNo.12, 20 December 191Bpllected Work$1972) vol.20, pp.56-58 at

http://www.marxists.org/archive/lenin/works/19186820.htm

50
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possible terrain on which to unite and fight. Tiiss entitled “The Right of Nations to Self-
Determination* In the first chapter, he insisted that “... it wolde wrong to interpret the
right to self-determination as meaning anythingthetright to existence as a separate state.”
Furthermore, “.. the national state is the rule and the “norm”agitalism: the multi-national
state represents backwardness... from the standpionattional relations, the best conditions

for the development of capitalism are undoubtedbyigled by the national statg®

His understanding of the historical significancedha demand is highly significant for this

paper:

“The epoch of bourgeois-democratic revolutions iastérn, continental Europe
embraces a fairly definite period, approximatelynsen 1789 and 1871. This was
precisely the period of national movements anccthation of national states. When this
period drew to a close, Western Europe had beasftianed into a settled system of
bourgeois states, which, as a general rule, warenadly uniform states. Therefore, to
seek the right to self-determination in the prograes of West-European socialists at
this time of day is to betray one’s ignorance & &BC of Marxism.

In Eastern Europe and Asia the period of bourgdeisocratic revolutions did not begin
until 1905. The revolutions in Russia, Persia, Byrknd China, the Balkan wars - such
is the chain of world events otir period in our “Orient”. And only a blind man could
fail to see in this chain of events the awakenihgwhole serie®f bourgeois-
democratic national movements which strive to @eationally independent and
nationally uniform states. It is precisely and §pleecause Russia and the neighbouring
countries are passing through this period that wetrhave a clause in our programme
on the right of nations to self-determinatiofl.”

Thus, Lenin’s conception of self-determination 814 was wholly and necessarily applicable

not only to the Tsarist (territorial) Empire busalto the European (maritime) colonial empires.

It was an essential component of modernisatioth@gescape from backwardness.
He spelt this out further in 1915, in a polemichwiitis fellow revolutionary Karl Radek:

“We demand freedom of self-determination, i.e. gipeihdence, i.e., freedom of
secession for the oppressed nations, not becaubawgedreamt of splitting up the
country economically, or of the ideal of small s&gtbut, on the contrary, because we
want large states and the closer unity and evearfud  nations, only on a truly
democratic, truly internationalist basis, whichnsonceivable without the freedom to
secede. Just as Marx, in 1869, demanded the sigpapiireland, not for a split

51 Lenin, V. I. (1914) ‘The Right of Nations to S&ttermination’ ProsveshcheniyédNos.4, 5 and 6,
Collected Work$1972) vol.20, pp.393-454, at
http://www.marxists.org/archive/lenin/works/194dlf-det/index.htm

52 Lenin (1914), http://www.marxists.org/archivefiefwvorks/1914/self-det/ch01.htm, p.2

>3 Lenin (1914) http://www.marxists.org/archive/leforks/1914/self-det/ch01.htm, p.5

> Lenin (1914) http://www.marxists.org/archive/lefiiorks/1914/self-det/ch03.htm
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between Ireland and Britain, but for a subsequess finion between them, not so as to
secure “justice for Ireland”, but in the interestghe revolutionary struggle of the

British proletariat, we in the same way consider tifusal of Russian socialists to
demand freedom of self-determination for nationghe sense we have indicated above,
to be a direct betrayal of democracy, internatisnaland socialism>

Indeed, Marx insisted that freedom for Ireland Weasnecessary condition for the emancipation
of the British workers. Lenin, however, appearetiage moved from an argument for the
instrumental importance of modernisation, including nation-state, as a condition for the
proletarian revolution, to advocacy of nationaf-skdtermination as an absolute principle

deviation from which would constitute betrayal.

Finally, in 1916, in a long article entitled ‘Thaddussion on Self-Determination Summed

Up”°, Lenin wrote, with regard to the colonies:

“Our theses say that the demand for the immediagedtion of the colonies is as
“impracticable” (that is, it cannot be effected matit a number of revolutions and is not
stable without socialism) under capitalism as #l&determination of nations, the
election of civil servants by the people, the deratc republic, and so on—and,
furthermore, that the demand for the liberatiothef colonies is nothing more than “the
recognition of the right of nations to self-detemation™

It is, therefore, perfectly clear that Lenin’s ception of self-determination had nothing in
common with that propounded by Woodrow Wilson a¥8N1. It should be recalled that the
standard texts on international law usually refdy®o Wilson as progenitor of the concept. For
Wilson, self-determination applied — and applietiyento the former Ottoman, Austro-
Hungarian and Russian empires. The British, Belgiaench, Dutch, Spanish and Portuguese
Empires were in no way to be threatened. And Araeriaterests in Puerto Rico and the
Philippines were also sacrosanct. Lenin’s approasclhihe other hand, was consistent, and

revolutionary.
Pheng Cheah on Lenin

Pheng Cheah's bo@pectral Nationalitydraws from BenedictAnderson and others on the
importance of what Cheah terms the “organismic’tennof decolonising nationalism. Cheah,

unlike Anghie and Knop, recognises the crucial pdsg/ed by Lenin's contribution. Lenin’s

Lenin, V. I. (1915) ‘The Revolutionary Proletariand the Right of Nations to Self-Determination”,
Collected WorkgMoscow: Progress, 1974) Vol.21, pp.407-414, at
http://www.marxists.org/archive/lenin/works/191&#d.6.htm

%6 Lenin, V. I. (1916) ‘The Discussion on Self-Deténation Summed UpSbornik Sotsial-Demokrata
No.1, October 1918Collected WorkgMoscow: Progress 1974) Vol.22, pp.320-360, at
http://www.marxists.org/archive/lenin/works/1916/x01.htm
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importance for Cheah is as precursor and constint pf reference for Amilcar Cabraland
Franz Fanot. Indeed, this section of his book is headed “Aétsulture: The return of the
nation-people in socialist decolonisatio.According to Cheah, Lenin made a distinction
between two successive stages of capitalism: & sthgre national state-formation is the norm
because the nation is the condition for the gravfttapitalism and its victory over feudalism
and absolutism; and an advanced stage, immedatetgding the transition to socialism, in
which national barriers are erod®drhus, again in Cheah’s formulation, based on L'snin
argument with Rosa Luxemburg, Western Europeaiomaism was by then reactionary, with
no mass democratic movements. But the proletariarement was under a duty to support the
struggle for self-determination elsewhere in theldyd’because political democracy is a step

closer to socialism®

As Cheah observes, Lenin revelled in the spontaseibality of the national liberation
movements: Mundredsof millions of people are awakening to life, ligirid freedom. What
delight this world movement is arousing in the keaf all class-conscious workers>2.For
Cheah, Cabral's and Fanon’s “... exemplary theorfeeoolonising nationalism continue this

legacy.®?

The Soviet practice of self-determination

On the question of self-determination, at leashih&vas no hypocrite. Self-determination was
not a mere slogan, but a principle he put into fiwaavith immediate effect within the former
Russian Empire following the Bolshevik Revolutidkenin’s Decree on Peace of 26 October

1917, for the first time extended the principldlof right to self-determination to all peoples,

>7 Cabral, Amilcar (1979nity and Struggle: Speeches and Writifiyew York: Monthly Review Press)

%8 Fanon, Franz (1963he Wretched of the Ear{hNew York: Grove Weidenfeld)
%9 Cheah, Pheng (2003pectral Nationality: Passages of Freedom from Karfostcolonial Literatures of
Liberation (New York: Columbia UP), p.208

60 Cheah (2003) p.210

61 Cheah (2003) p.211

62 Lenin, V | “Backward Europe and Advanced Asial® Collected Work$.100, cited at Cheah (2003)
p.212

63 Cheah (2003) p.214
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thereby, according to the late Igor Blishchetkdiscarding the imperialist distinction between

“civilised” and “uncivilised” nation€® The Decree declared that:

“By annexation or seizure of foreign territory th@vernment, in accordance with the
legal concepts of democracy in general and of thekiwg class in particular,
understands any incorporation of a small and wesikmality by a large and powerful
state without a clear, definite and voluntary espren of agreement and desire by the
weak nationality, regardless of the time when doctible incorporation took place,
regardless also of how developed or how backwaitteisiation forcibly attached or
forcibly detained within the frontiers of the [l&ng state, and, finally, regardless of
whether or not this large nation is located in eror in distant lands beyond the seas.

If any nation whatsoever is detained by force waitiie boundaries of a certain state, and
if [that nation], contrary to its expressed desiteether such desire is made manifest in
the press, national assemblies, party relations), protests and uprisings against
national oppression, is not given the right to datee the form of its state life by free
voting and completely free from the presence ofttbeps of the annexing or stronger
state and without the least desire, then the damsmaf that nation by the stronger state
is annexation, i.e., seizure by force and violetiée.

In an article written in 1968, Blishchenko answetieel Western scholars who argued that the
Decree was entirely hypocritical, first having mphcation to peoples within the USSR, and
second, having been applied only to Finland inftheer Tsarist Empire. He pointed to the
substantial autonomy, if short of secession, emjdyeUnion and Autonomous Republics in the
USSR in accordance with Article 17 of its Constdant More importantly, he underlined the
extent to which the principle was indeed put intagtice by Lenin in the early years of the
USSR. On 4 (17) December 1917 the Soviet governneengnised the right to self-
determination of Ukraine. In response to the regokthe Finnish government, the Soviet of
Peoples’ Commissars on 18 (31) December 1917 reddtvgo to the Central Executive
Committee with a proposal to recognise Finlandteependence. In fact, it was the Whites,
including Tsarist officers, who opposed Finnishepdndence, seeking to restore the Russian
Empire. By a Decree of 29 December 1917 (11 Janl@tg) the right of the people of

“Turkish Armenia” to self-determination was recoggul. In answer to a request from the

Igor Blishchenko (1930-2000) was one of the [Ssstiet scholars of international law, although tene
cited was published, ironically, in 1968, the y&wat the USSR crushed the “Czech Spring”. | wonkét
Blishchenko, who became the leading expert on hitaréan law, for a number of years, in particular o
the draft of the Rome Statute of the Internatid@iinal Court; for a touching obituary by the
International Committee of the Red Cross, see/hitpw.icrc.org/Web/eng/siteeng0.nsf/html/57JREV

Blishchenko, Igor P (196@ntisovyetism i mezhdunarodnoye pravo (Antisowetiad international law)
(Moscow), p. 69

http://www.firstworldwar.com/source/decreeonpehtra

65

66
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government of Soviet Estland, on 7 December 1918n.eigned a Decree on recognition of the

independence of Estonia, Latvia and Lithuatfia.

And on 5 February 1919 Soviet Russia insisted,pnrirecipled manner, that in implementing the
principle of self-determination, the issue was ¢aésolved by the self-determining nation itself,
that is by the people itself. The dictatorshipha proletariat was not a condition for self-

determination, which applied equally to bourgeadeipendence movements. Thus, the Soviet

government recognised the republics of Bukharakdmatezm, which were not socialist.

What Blishchenko failed to point out, not surprgdinin 1968, is the fact that one of Lenin’s
most bitter struggles with Stalin concerned indeleeice for Georgi& Ironically, lenin, true to
his principles, was an unconditional supporter ebfgian independence, een under Menshevik
control, while Stalin was committed to the extensib the USSR to the frontiers of the Tsarist

empire and beyond.
The USSR and self-deter mination after WWI1

In his 1968 text Blishchenko celebrated the brealkofuthe colonial system of imperialism, and
the broad national liberation movements in Asiajodf and Latin America after WWII, which
had posited the right of peoples to self-deternmmatvith new force. He asserted, with reason,
that the USSR had done everything to ensure tleaight became one of the fundamental
principles of contemporary international law. Thias due in part the work of the Soviet
Delegation at the San Francisco Confer€hadich drafted the Charter of the UN, as a result o
which Article 2(1) of the Charter refers to “resptar the principle of equal rights and self-
determination of peoples..™.

The colonial empires were remarkably persistentMassink points out, Lenin calculated in
1914 that more than one half of the world’s popatatived in colonies, which covered % of the
world’s territory, a calculation that was still ighly correct at the end of the 1940s. The UN’s
Universal Declaration on Human Rights was draftexd s the European maritime empires
began to break up. Two leading participants inditadting process, Malik from Lebanon and

Blishchenko (1998) at p.71; see also, on natidiberation movements: Baratashvili, D | (1967)
Natsionalno-osvoboditelnoye dvizheniye i razvitiyeezhdunarododnovo prava (The national liberation
movement and the development of international Ib@) 9 Sovetsoye gosudarstvo i prag®oviet state
and law) pp.69-75

See Lewin, Moshe (2005Enin’s Last StruggléAnn Arbor: University of Michigan Press)

69 United Nations Conference on International Orgation, 1945, v. lll, 622; and see Tunkin (1970).&7

70 Blishchenko (1968) at p.75

& Morsink, Johannes (1999jhe Universal Declaration of Human Rights. Origii3afting and Intent
(Philadelphia: University of Pennsylvania Press)6p

68
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Romulo from the Philippines, were from countriesckbbecame independent in 1946, together
with Syria. India, Burma, Pakistan gained theirdpendence in 1947, together with Ceylon in

1948. India and Pakistan were both active playethe drafting process.

At the same time, Andrei Zhdanov, Stalin’s favagiridelivered the key speech at the founding
meeting of the Cominform (Communist Information 8au), and announced that the world was
divided into two camps, “the imperialist and angirtbcratic camp” led by the United States,
and the “democratic and anti-imperialist camp” bigcthe USSR. He asserted that there was a
“crisis of the colonial system” and that “the pesgpbf the colonies no longer wish to live in the
old way. The ruling classes of the metropolitanrtaas can no longer govern the colonies on

the old lines.*

It is clear that this was anathema to the UnitedeStand its allies. Cassese relates that the
Dumbarton Oaks Proposals, the basis for the UNt€halid not contain any reference to self-
determination. The demand for self-determinatios veeonsidered at the end of April 1945, at
the UN Conference on International OrganisatioSam Francisco — at the insistence of the
USSR?® Thus, a draft was presented referring to “...resfeahe principle of equal rights and

self-determination of peoples.”

At the Il Session of the UN General Assembly thei&adelegation proposed an article for the

Universal Declaration on Human Rights as follows:

“Each people and each nation has the right to makigelf-determination. A state which
has responsibility for the administration of sedft@mining territories, including
colonies, must ensure the realisation of that righitded by the principles and goals of

the United Nations in relation to the peoples aftsterritories.”*

However, under pressure from the colonial powessgloposal was rejected, with the result
that the principle of self-determination does nmpear in the UDHR® Nevertheless, the USSR,
with the support of the socialist countries andrtbe/ly independent states of Asia continued to

IS cited in Morsinkibid at p.97

& Cassese, Antonio (199%elf-Determination of Peoples: A Legal Reapprai&@ambridge: Cambridge

University Press), p.38

Tunkin was the best known Soviet scholar of ma¢ional law. He was born in 1906, and died ageth87

1993, while completing the last edition of Aikeory of International Lajand having just submitted an

article — on customary international law - to theropean Journal of International Lawlere he wrote of

the attempt “... to create a new world order basedhenrule of law”: Tunkin, G. I. (1993) ‘Is General

International Law Customary Only?’ vol.4, rediropean Journal of International La%84-541, p.534

& Tunkin, G. I. (1970)Teorii Mezhdunarodnovo Prava (The Theory of Intéoval Law) Moscow:
Progress, 2nd revised edition), p.69
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campaign for the establishment of practically untieh right to self-determination of colonial

and dependant countries and peoples.

At the X session of the UNGA in 1955 the statesclldpposed inclusion of the right to self-
determination into the Covenants argued that theQbisrter only refers to a “principle” and not
a “right” of peoples to self-determination, andtthmavarious instruments the principle is
interpreted in different ways. To the extent ttne tight to self-determination is a collective
right, then it was inconsistent to include it id@cument setting out the rights of individuals.
Supporters however responded that despite thehfacthe right to self-determination is
collective, it affects each person, and that toaeent would be the precondition for limiting
human rights. Furthermore, a state accepting theCbalter and recognising it, must respect the
“principle of self-determination” and the “rightldwing from it. The latter point of view,
championed by the USSR, triumphed, and the newattilgund its way into the common
Article 1 of both the International Covenants orilCand Political Rights, and Social,

Economic and Cultural Rights, respectivéiyn the next section | show how this was achieved.
How self-deter mination became a legal right in international law

Heather Wilson reminds (fsthat the admission of seventeen newly indeperiies at the
opening of the fifteenth session of the GenerakAdsy had a decisive effect on the UN. On 23
September 1960, the Soviet Union, grasping the ppity presented by this dramatic
development, requested the addition of a ‘declamnadn the granting of independence to
colonial peoples and countries and peoples’ tagendd? This was a truly climactic moment

in the development of contemporary international. la

It was the USSR which submitted to the XV Sessioih® UN General Assembly the draft of
the historic Resolution 1514 (XV) of 14 Decembe6%the “Declaration on the granting of
independence to colonial countries and peopless fistoric resolution aroused a whole wave
of reactions and protests, but, none the lessadapted. It noted the connection between the
right of peoples to self-determination and indivatlifreedoms.

7 Grushkin, Dmitrii (1997) “Pravo Narodov na Samoexeleniye: Istoriya Razvitiya i Voploshcheniye

Ideyi (Right of Peoples to Self-Determination: dist of the Development and Realisation of the Itiea)
Aleksandr Ossipowravo Narodov na Samoopredeleniye: Ideya i Voploshiye (Right of Peoples to
Self-Determination: Idea and Realisatigidoscow: Memorial,), p.10

I Grushkinlbid p.12

& Wilson, Heather Anne (199Mternational Law and the Use of Force by Natioh#leration Movements
(Oxford: Clarendon Press) , pp.67-68

& UN Doc A/4501, 23 September 1960



18

Following on the heels of Resolution 1514 (XV) caaeumber of documents of a similar type:
Resolution 1803 (XVII) of 14 December 1962 on “ieabble sovereignty in relation to natural
resources”; and Resolution 2105 (XX) of 20 Decenil8&5 “On the realisation of the
Declaration on the granting of independence torgalaountries and peoples”, in which the
General Assembly recognized the legitimacy of theggle of colonial peoples against colonial
domination in the exercise of their right to sedtekmination and independence, and invited all
States to provide material and moral support tmnat liberation movements in colonial

territories.

In the 1966 Covenants on human rights, which torbegh were developed as a single

document, it was decided that the provision ondelérmination be included on the basis that:

a) it “...is the source or essential foundation ftrews human rights, since there cannot be
authentic realisation of individual rights withaelisation of the right to self-
determination”

b) in drafting the Covenants the realisation aratqmtion of the principles and goals of
the UN Charter must be taken into account, inclgdire principles of equal rights and
self-determination of peoples

c) a series of provisions of the Universal Deciarabf Human Rights are directly
connected to the right to self-determination

d) if the right was not included in the Covenatitey would be incomplete and
ineffective®
Writing in 1970, Tunkin also pointed out that if1819 as many as 64% of the population of the
planet lived in colonies and semi-colonies, thethatstart of 1969 only 1% of humanity
remained in colonies. It was on this basis thal Itle¢ International Covenants have a common
Article 1, on the right in international law of gaes to self-determination. This was a

remarkable achievement by the USSR and its afi¢gisé de-colonised worftf.
The National Liberation Movements

The success of the USSR and its allies in the 1B&8smomentous consequences for the legal
and political process of decolonisation. Later hasons of the UNGA ensured that the so-

Grushkin, ibid, p.12, citing Kristesky, A (198Pravo narodov na camoopredeleniye: istoricheskoye i
sovremennoye pazvitiye (Right of peoples to sédfraénation: historical and contemporary developmen
(New York: UN ECOSOC)

Tunkin (1970) at p.70
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called “national liberation movementéivere recognised as the “sole legitimate
representatives” of the relevant peoples. In ottwnds, ex-territorial social and political
organisations were in fact made equal to soversidpjects of international law. Examples were
the Palestine Liberation Organisation (PLO), thatBaVest African Peoples Organisation
(SWAPO), the ANC (African National Congress) and@®@an African Congress). In 1973 the
UN declared that it recognised SWAPO as the “sothentic representative of the people of
Namibia.” And in 1974 the PLO was recognised byriagority of member states of the UN as
the lawful representative of the Palestinians, widhresponding status at the UN.

The Western literature on Soviet support for thigonal liberation movements largely dates
from the late 1980s and early 1990s, that is, ieéigospective and ideological, in the sense that
it surveys what is assumed to have been a failndeed, there were scholars such as
Christopher Quaye, who ignored the Soviet roleronting the legal right to self-
determination or supporting the national liberativovement§® However, Galia Golan,
although seemingly unaware of the international déawension, wrote in the context of national
liberation movements that: “The term preferred iy $oviets [to “independence”] as an
overall, all-inclusive type of objective was settdrmination.?* Her book demonstrates the
huge resources devoted by the USSR to support kihdks for a very wide range of national
liberation movements in the Third World. The taldbe prepared list 43 movements in 26
countries, with 13 instruments of what she desdrie“Soviet behaviou® Roger Kanet, in
turn, noted that “Soviet trade with the developmragions increased more than eleven times from
1955 to 1970”. In 1970 it increased an additior@al7Jpercent® Furthermore, Bhabani Sen
Gupta pointed out:

“... Iin cultivating friendly, viable forces, the S@&tiunion has persistently tried to satisfy
some of thdelt needs of the power elites of Third World societlasSouth Asia, they
have come forward to provide aid for industriaiisatprograms in India, for which the
Indians could not secure resources either domégtisfafrom Western nations..%

82 See Golan, Galia (1988)he Soviet Union and National Liberation Movemeintshe Third World
(Boston: Unwin Hyman)

83 Quaye, Christopher (1991)beration Struggles in International La{Philadelphia: Temple University

Press)

84 Golan (1988), p.136

8 Golan (1988) at pp.262-267

86 Kanet, Roger (1974) “The Soviet Union and theo@i@l Question 1917-1953” in Roger Kanet (&dhe
Soviet Union and the Developing NatidBaltimore: Johns Hopkins UP), pp. 1-26, at p.1

87 Gupta, Bhabani Sen (1974) “The Soviet Union intBdAsia” in Roger Kanet (edjhe Soviet Union and

the Developing Nation@altimore: Johns Hopkins UP), pp.119-152at p.123
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| would contend, contrary to these authors, that$ not as a result of Soviet propaganda, but
through the logic of the new international law, eleped through the efforts of the USSR and
its allies, that a people with the right to seltatenination faced with aggressive attempts to
deny that right enjoyed the right of self-defenoéer Article 51 of the Charter, and was in all
respects be considered a subject of internatiamal Thus, in 1968, two years after adoption of
the two UN International Covenants, Portugal wagingwar against the peoples of Angola
and Mozambique. Those peoples were therefore \8abihaggression and enjoyed the right of

self-defence, and third party states had the aghtduty to come to their assistafite.
US per ceptions of Soviet support for national liberation movements
In 1970 the US scholar Alwyn Freeman observed:

“In the years following World War Il increasing @rest has been evidenced in the extent
to which Soviet theory and practice may have inftesl the development of the law of
nations. This is to be expected in view of the prance and power which the USSR

has come to enjoy in the world communify.”

Freeman denounced what he saw as a “political dalyessed in treacherous legal trappings”,
namely the official Soviet doctrine of “peacefuleststence”. He referred, as do so many
American scholars of the period, as well as Presigennedy in his post-inauguration
speeches, to an alleged address by Khrushche8dviat Communist Party audience on 6

January 1961° In one account:

“Soviet Premier Nikita Khrushchev delivered a sgelkehind closed doors in which he
asserted that “a mighty upsurge of anti-imperiahstional-liberation revolutions” was
sweeping through the “third world.” He went on &yshat “Communists fully and
unreservedly support such just wars . . . of nalitiheration.®*

The impact of Khrushchev’s words was felt in the itd8If and in its subsequent policy:

“The speech, published in the Soviet press justdays before the newly elected
President John F. Kennedy took his oath of offhae&l a profound effect on the new
administration which regarded it as a portent ofsta come. Kennedy and his advisers
concluded that the Cold War was entering a neweptdmsch would take place in the
“third world,” and would be characterized by gukgrivars. Accordingly, they sought to
improve the nation’s ability to conduct counterurgency warfare by dramatically
expanding the Army’s Special Forces or, “green tsér8efore Kennedy’s assassination

88 Blishchenko (1968) at pp.76-77

89 Freeman, Alwyn M (1968) “Some Aspects of Sovigiuence on International LawAmerican Journal of
International Law.62, n3, pp. 710-722, at pp.710-711

Quoted in the American Bar Association (19629aceful Coexistence: A Communist Blueprint for
Victory, 14

http://hnn.us/roundup/comments/19470.html
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in Dallas in 1963, he had dispatched over 16,000&h to South Viet Nam in order to
engage in just such a conflict. The war for thertthvorld,” and a new phase of the
Cold War had gotten under way in earngét.”

This address may well be apocryphal; it has prorgabssible for me to track down a definite

reference. But there is every reason to believeithaffect was as described.

It had its effect on the scholars too. For Freemdmle accommodations of mutually acceptable
principles were possible in 1968, no progress terimational law was possible until “the Soviet
Union is prepared to abjure its messianic and césnmiespousal of the doctrine of world
revolution.”®® Freeman was of course writing at the height oftletnam War: he expresses
outrage that the public opinion barrage orchesdrhtethe USSR *...actually inhibited the
United States from using tear gas where such usentle interest of humane treatment of the

civilian population.®*

The leading Soviet scholars were, in the end, elllig abandon both positivism and the
revolutionary content of self-determination. Wrgim 1991, just before the dissolution of the
USSR, and using the new language of “perestrolka@immon human values” and “common
European home”, Blishchenko also argued for “rekimg the periodisation of the
contemporary history of international law, and feading its formation not in the October
Revolution of 1917 but the French bourgeois revoiytfor the first time promoting such
generally recognised norms and principles of iraBomal law as the right of peoples to self-

determination...®

However, the principle, then right, of self-detenation played in my view a much more
significant role, both in its practical effectstive international order, and as the “obscene other”

of Soviet positivism in international law.

This paradoxical, dialectical aspect of Sovietrinétional law is entirely missed by almost all
the scholars of international law. It seems to ha & radical re-working of all accounts of self-
determination and sovereignty is required in otdeaccount satisfactorily with the role of law
in a world in which capitalism has — as it must] as Marx predicted — spread to every corner.

Turbulence has grown proportionately with interdefence. The Iraq adventure is a compelling

92 Speed (2005)
9 Freeman (1968) at p.722
o Freemaribid at p.720

% Blishchenko (1991), at pp.135-136
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example not of the omnipotence of US power, butsafadical limitations, and the indomitable

human spirit.

The right of peoples to self-determination in intronal law achieved the status of a right in
the context of de-colonisation and — thoroughlyagaxical and hypocritical — Soviet support
both for the principle and for national liberatiomovements. It was law, indeed a pillar of the

international rule of law.
Sdlf-deter mination in and around the former USSR

| am sure that on Lenin's principles and critetha, Chechens, as an undoubted “people” and
indeed “nation”, have the right to self-determinatiand should be supported in their just
struggle. As is now well-established, this needtake the form of full secession from the
Russian Federation. The almost complete autonofpoyeth by Tatarstan (although now under

threat) is a possible model. The same is truei@iiurds.

However, considerably greater doubt must be expdeas concerns Kosovo. One consequence
of the Ottoman Empire is that there are significamtkish, Turkic, Albanian and Muslim
populations to be found in Serbia (especially i Bmeshovo Valley), in Macedonia (around
Tetovo and Gostivar), in Bosnia-Herzegovina (aro8adajevo), and not least in Bulgaria. But
these populations do not present the picture gidadly divided nationhood, as suffered by the
Kurds after the First World War.

To take Serbia and Macedonia, the former ratifredl@ouncil of Europe’s Framework
Convention for the Protection of National Minaggi(FCNM) even before it joined the Council
of Europe, and, with the help of the OSCE, somethbiina model regime has been developed in
the Preshovo Valley, including the election of Al Mayors, and the creation of multi-ethnic
police. With help from the former High Commissiomer National Minorities, Max van der
Stoel, a new university, now named after him, heenbcreated in Tetovo, and important rights

have been granted to the Albanian minority.

Kosovo is a rather different issue. As ChristogBergen has written: “One may argue that the
Kosovars are a “people”, having inhabited Kosowocknturies. However, the Kosovar
Albanians are more generally perceived as an Atlmaathnic enclave, rather than a nation unto
themselves. This definition of the word "people™@aation” has been criticized for being too
restrictive. Consequently, it remains an open dgoesthether widespread support of Kosovo's

independence would signal a shift in the definitddripeople” so that the term no longer
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represents aomplete ethnic natiobut can be used to refer tth@mogenous ethnic enclave

within another nation®

Borgen raises the following crucial questions. @ittee ambiguity of the claim of a legal

privilege of secession and the fairly broad leetwey states have to recognize Kosovo, should

they choose to do so, is the example of Kosovegdillrelevance to other separatist conflicts,

such as those in Abkhazia, South Ossetia, Nagoarali&kh, and Transnistria? Or is Kosovo

sui generisand of no precedential weight? He notes the diaoa#ly opposed positions of the

USA and Russia. In announcing the recognition ofdd@ by the United States, Condoleeza

Rice explained:

“The unusual combination of factors found in theskwo situation — including the
context of Yugoslavia’'s breakup, the history ofrethcleansing and crimes against
civilians in Kosovo, and the extended period of Bdiministration — are not found
elsewhere and therefore make Kosovo a special Kasevo cannot be seen as

precedent for any other situation in the world totf4

By contrast, the Russian Duma issued a statemantead, in part:

“The right of nations to self-determination canptify recognition of Kosovo'’s
independence along with the simultaneous refusdistmiss similar acts by other self-
proclaimed states, which have obtained de factepaddence exclusively by

themselves®®

Moreover, Bosnian Serbs had earlier stated thatjldiKosovo declare independence, they

would seek independence for “Republika Srpska,’s#ieproclaimed Bosnian Serb ethnic

enclave within Bosni&®
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http://www.setimes.com/cocoon/setimes/xhtml/en_@&tires/setimes/features/2008/02/15/feature-01.



24

The views of a Russian human rights activist — fiGabardino-Balkaria — have received
widespread attention. “There is no conflict betwtenright to self-determination and the
principle of territorial integrity” observed Kaband-Balkaria's Human Rights Center’s Valeri
KhatazhukoV}*® According to him:

“...self-determination is a basic human right. The@pile of territorial integrity of a
country was not established to prevent this hurigdrt from being exercised, but rather
to prevent existing countries from invading andeating parts of other countries. Some
see contradictions between international principfeself-determination and
preservation of territorial integrity of states. Asnatter of fact, there are no
contradictions. The principle of self-determinatisrconsistently recognized in the
provisions of international organizations, firstadf in the Charter of the United
Nations. It is even possible to say that it preszaihe territorial integrity of Georgia can
only be violated if Abkhazia or South Ossetia wer@in Russia, i.e., if they were

annexed.”

He welcomed the recent statement by Russia's Lbase of Parliament, the Duma, which
supports the striving of Abkhazia, South Ossetd Bransdniestria towards internationally
recognition of their independence.

Thus, this opinion was welcomed in Transdniestféidjally: Pridnestrovie) as the new and
emerging country enters its 18th year of 'de faotependence. According to Marius
Oroveanu, a freelancer for The Tiraspol Times & We&eview: “In the past, Transdniestria
was never part of any sovereign Moldovan or Ronrasiate at any time in history. A
historically and linguistically different area, Tigdniestria also has an ethnic markup which is
different from Moldova's: In Transdniestria, Moldgms are in the minority and ethnic Slavs

make up the majority. In Moldova, the oppositeigt™®*

These statements are very far from Lenin’s conoapti
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http://www.regnum.ru/english/975595.html
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See
http://www.tiraspoltimes.com/news/territorial_intég_cant_trump_the basic_human_right to_self deter
mination_expert.html



