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Introduction

The designation of a person or an organisatiorieasotist” opens up a chasm in the rule of law,
a space defined by the absence of the procedghasnivhich are not only fundamental human
rights in themselves, but crucially provide theth@stection against torture and other forms of
arbitrary state conduct. This paper engages withnaber of issues arising from international
and national responses to what is described asvireon terror”, and draws on my own

previous work:

This space without rights was prefigured by nofeeothan Carl Schmitt, as | show in my first
section. Next, | suggest that the failure of thernnational community to work out an acceptable
definition of “terrorism” is closely linked to th@onstruction of the “terrorist” as an outlaw, a
person outside the rule of law. Third, | outlihe taw of the UN and EU law with regard to the
drawing up of “terrorist lists”, and follow with ¢hsafeguards which the Council of Europe, and
these bodies themselves, have endeavoured to plade. There is case-law of the European
Court of Justice and the European Court of HumahRiindicating that a person or group so
designated loses these elementary rights, andclua this section with the recent decision of
the House of Lords iAl-Jedda

Fifth, | describe three case studies of the efbecjroups and individuals of placement on
“terrorist lists”, and the very mixed results ofé action taken on their behalf. Sixth, there have
more recently been decisions which appear to slgng ®f a retreat from this hard line, in
particular the astonishing about-turn in relatioriite Peoples Mujaheddin of Iran (PMOI). But

my conclusion is far from optimistic.

! Bowring, Bill and Korff, Douwe (2003) “Terrorifdesignation with Regard to European and Internafib.aw:
The Case of the PMOI” Joint Opinion at http://wwistewatch.org/news/2005/feb/bb-dk-joint-paper. puii
Bowring, Bill (2007) “The human rights implicationd international listing mechanisms for 'terrdrist
organisations” background paper for OSCE/UN Expéotkshop on International Cooperation in Counter-
terrorism, 15-17 November 2006 (Final report putdis February 2007), 75-114, at
http://www.statewatch.org/terrorlists/ OSCE-UN-fe@®oZ . pdf



Carl Schmitt, terrorism and the rule of law

| start with one of the later works of Carl Schiiis lectures delivered in 1962, and now
published ag heory of the PartisahUnlike some of my colleagues, | do not wish tcsdidate
Schmitt from his role as the “crown jurist of thhifd Reich” and his later trajectory until his
death in 1985 as an advocate of the New Rightsegiraf an “integral Europe”His interest to
me is as follows. Schmitt distinguishes between'‘thiéuric” partisan, who has a real but not an

absolute enemy, for example Joan ofAend the communist partisan.

As William Scheuerman points out, Schmifartisan“occasionally appears to conflate
partisan or guerrilla warfare with terrorism” — whehat is needed is to distinguish thefor
Scheuerman, guerrilla fightersfigure the traditional distinction between combatants o+
combatants, while terrorism simply condones indisitrate violence against innocent civilians.
Thus, he points out that Mao Tse-Tung and Che Gaesfaarply criticised terrorism. As he puts
it: “In contrast to the potentially democratic di@ast populist connotations of guerrilla warfare,
terroristspaternalisticallyposit the existence of some (perhaps fictionalifipal entity which

they hope to “awaken” or “unleash” by their actiaflence.® He recounts Schmitt's views on
the impossibility of codifying the laws of war foregular fighters, and concludes that “... the
Bush administration’s legal arguments about thiistaf accused terrorists mirrors crucial

facets of Schmitt’s logic”

What Schmitt does, Scheuerman says, is to surréneeule of law. Scheuerman takes the
infamous 13 September 2003 report prepared by Magoreral Geoffrey Miller on the
extension of Guantanamo interrogation techniqueisbto Ghraib® In his view, Miller’s
justification “...eerily corroborates Schmitt’s exp&ion that the dynamism of modern warfare

potentially clashes withnyattempt to develop a firm legal framework for thées of war.®

In fact, international law recognises the legahtigf peoples to self-determination; this applies

especially to peoples resisting occupation anchtyyaand was recognised during the period

2 Schmitt, Carl (1975; 2007heory of the Partisan. Intermediate CommentarghenConcept of the Politicdew
York: Telos Press

% See Milller, Jan-Werner (2008)Dangerous Mind: Carl Schmitt in Post-War Europ&droughtNew Haven:
Yale University Press, 207-9; the vision of anéigital Europe’ contains a belief in primordial, ont&l and
homogenous ethnic groups.

4 Schmitt (2007) 92

®> Scheuerman, William (2006) “Carl Schmitt and thea® to Abu Ghraib” v.13 n.Constellationsl08-124, 112
® Scheuerman (2006) 112

" Scheuerman (2006) 118

8 Danner, Mark (2005)orture and Truth: Abu Ghraib and America in Irhgndon: Granta Books

® Scheuerman (2006) 121
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from the 1960s until the end of the Cold War in ¢hse of the National Liberation Movements.
But under the proscription regimes adopted by the BN, USA, UK and other states, armed
struggle in self-defence has been criminalisedeasorism’ and the solidarity of the so-called

‘international community’ lies increasingly witthe oppressor?

What is at stake in this paper is whether the “@raterror” inexorably institutes a norm-free
zone; that is, the exclusion of one of the mostlamental human rights (indeed, civil liberties)

— the procedural rights of due process.
The absence of a definition of “terrorism”

It cannot be disputed that the international comitguras failed to draw up an acceptable
definition of “terrorism”. | strongly suspect thidis is because it adds nothing to the
identification of a particular action as a serigtisne, save to express especially strong

condemnation.

Definitions in national legislation are notorious spreading the net far too wide. John Dugard,
the author of a seminal essay on the problemseodi¢fiinition of terrorisrt, hit the nail on the
head in his Rhodes University Centenary Lecturiveledd in 2004%. He pointed to the two UN
Security Council resolutions adopted after 9/1dsotution 1368 (of 12 September 2001) and
resolution 1373 (of 28 September 2001). These aundd terrorism in the strongest terms and
directed States to act against it, but made nongttéo define it. He continued:

Terrorism for the Security Council is what obscgmias for the American judge who remarked that he

knew obscenity when he saw it! The danger of thfga@ach is that it gives each State a wide disumeb

define terrorism for itself, as it sees fit. It encages States to define terrorism widely, to egttllitical
scores by treating their political opponents amotésts. It is a licence for oppression.

He went on to draw a chilling parallel with the Bpean Union’s response, Council Framework

Decision of 13 June 2002, which potentially inclsigigotest action:

Of course, we in South Africa have experiencedlikifore. Remember the Terrorism Act of 1967 which
defined terrorism as any act, committed with thenihto endanger the maintenance of law and order?
Such an intention was presumed if the act wasyliteekencourage hostility between whites and blaxks

19 See Bowring, Bill (2008) Chapter 1 “Self-deterntioa — the revolutionary kernel of internationalfain The
Degradation of the International Legal Order? ThehRbilitation of Law and the Possibility of Polgidbingdon:
Routledge Cavendish, 9-38

1 Dugard, John (1974) “International terrorism: Reohs of Definition” v.50 n.lInternational Affairspp.67-81
12 Text at http://www.ru.ac.za/centenary/lecturesfihingardlecture.doc
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Martin Scheinin, the UN’s Special Rapporteur ongha@motion and protection of human rights
and fundamental freedoms while countering terrorisrade a similar point in his report for
2005, published in 2008

“Of particular concern to the Special Rapporteunandate is that repeated calls by the
international community for action to eliminatertgism, in the absence of a universal and
comprehensive definition of the term, may give tsadverse consequences for human rights.

Calls by the international community to combatdeesm, without defining the term, can be
understood as leaving it to individual States thngewhat is meant by the term. This carries
the potential for unintended human rights abuseseaen the deliberate misuse of the term.

He continued by pointing out the risk that the intgional community’s use of the notion of
“terrorism”, without defining the term, may resiitthe unintentional international
legitimization of conduct undertaken by oppressagimes, through delivering the message that

the international community wants strong actionirgia'terrorism” however defined.
These authoritative warnings have been heededeasttin words.
UN and Council of Europe safeguards for due process

Colin Warbrick has urged that:

“... the insistence on the application and observanideternational legal standards on human rigé¥en
if they must be modified in extremis, should beearential feature of any response to terrorisnm ave

war against terrorism, which is waged to proteetrtile of law."

It can be said that the UN and Council of Europestsought to encourage such a response.
Thus, on 27 April 2006, the United Nations Secretaeneral launched “Uniting against
terrorism: recommendations for a global countemtésm strategy™®. This included the
following:

118. Upholding and defending human rights — noy afilthose suspected of terrorism, but also ofeéhos
victimized by terrorism and those affected by thasequences of terrorism — is essential to all
components of an effective counterterrorism stsat@mly by honouring and strengthening the human
rights of all can the international community swextén its efforts to fight this scourge.

Also in 2006, Bardo Fassbender was commissiongtiéJnited Nations to prepare a study as

part of this strategy. He proposed the followifig:

13 Scheinin, Martin (2006) “Report of the Special Ragieur on the promotion and protection of humghts and
fundamental freedoms while countering terrorism” Dblc: E/CN.4/2006/98, 28 December 2005

“Warbrick, Colin (2004) “The European Responseeadrism in an Age of Human Rights” v.15 rEGropean
Journal of Human Rightsp.989-1018, at 989

13 \www.un.org/unitingagainstterrorism/contents.htm

'8 Fassbender, Bardo (2006) “Targeted Sanctions aredFDocess: The responsibility of the UN Securipyiil
to ensure that fair and clear procedures are meaitahle to individuals and entities targeted va@énctions under
Chapter VII of the UN Charter.” Report for CAHDI ¢@mittee of Legal Advisers on Public Internatiobaiv)
Doc. CAHDI (2006) 23, 17 August 2006, commissiobgdhe UN Office of Legal Affairs — Office of theelgal
Counsel, 20 March 2006, at www.un.org/law/counseiibender_study.pdf
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“Every measure having a negative impact on hungitsiand freedoms of a particular group or category
of persons must be necessary and proportionateetaiin the measure is meant to achieve.”

(p-8) “12. While the circumstances and modalitieparticular sanctions regimes may require certain
adjustments or exceptions, the rights of due pyams‘fair and clear procedures”, to be guaranteethe
Security Council in the case of sanctions imposethdividuals and “entities” under Chapter VIl bkt
UN Charter should include the following elements:

(a) the right of a person or entity against whonasuees have been taken to be informed about

those measures by the Council, as soon as thasshde without thwarting their purpose;

(b) the right of such a person or entity to be tdarthe Council, or a subsidiary body, within a

reasonable time;

(c) the right of such a person or entity of beidgised and represented in his or her

dealings with the Council;

(d) the right of such a person or entity to anafie remedy against an individual

measure before an impartial institution or bodyjesly established.”

On 30 November 2005 the European Council adoptedBbropean Counter-Terrorism
Strategy™’ This sets out the EU’s strategic commitment to lcanterrorism globally while
respecting human rights. The four ‘pillars’ of tB&)’s Counter Terrorism Strategy are:
“Prevent, Protect, Pursue, Respond.” The Strat€gimmitment is To combat terrorism

globally while respecting human rights, and makeoga safer, allowing its citizens to live in an
area of freedom, security and justice.”

Furthermore, these requirements were clearly apdessly reflected in the Council of Europe’s
2002 Guidelines of the Committee of Ministers on Humagh® and the Fight Against
Terrorism®. First of all, in line with the remark of the Couhat safeguarding national security

concerns need not involve a denial of justice Gbenmittee of Ministers:
“[recalls] that it is not only possible, but alsbsalutely necessary, to fight terrorism while resig
human rights, the rule of law and, where applicaibkernational humanitarian law;” and

“[reaffirms] states’ obligation to respect, in théight against terrorism, the international instients
for the protection of human rights and, for the rbemstates in particular, the Convention for the
Protection of Human Rights and Fundamental Freedamsthe ECHR] and the case-law of the
European Court of Human Rights”
More specifically, the Guidelines stipulate basingiples:
Prohibition of arbitrariness

All measures taken by states to fight terrorism tmeispect human rights and the principle
of the rule of law, while excludingny form of arbitrariness, as well as any discratny
or racist treatment, and must be subjectgpropriate supervision.

Lawfulness of anti-terrorist measures
1. All measures taken by states to combat terronmrst be lawful.

2. When a measure restricts human rights, restnstimust be defined as precisely as
possible and be necessary and proportionate @ith@ursued.

Right to property

7 http://register.consilium.eu.int/pdf/en/05/st14469-re04.en05.pdf
'8 Appendix 3to the Decisions of the Committee of Ministersppied at their 80% meeting on 11 July 2002,
CM/Del/Dec(2002)804 of 15 July 2002, https://wcnegdot/ViewDoc.jsp?id=296009&Lang=en.
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The use of the property of persons or organisatsuspected of terrorist activities may be
suspended or limited, notably by such measuresegzihg orders or seizures, by the relevant
authorities. The owners of the property have thesiinlity to challenge the lawfulness of such a
decision before a court.

These principles clearly echo the Convention aedctse-law of the ECtHR in relation both to
the substantive articles (Arts. 10 and 11 of thev@ation and Art. 1 of the First Protocol) and

the articles requiring procedural protection (Arand 13 of the Convention), discussed above.

In particular, they recall the requirements relgtio “law” which seek to counter arbitrariness,
and those requiring that all restrictions on fundatal rights are “necessary” and
“proportionate” to a clearly-defined “legitimatendi. They also expressly affirm that it must be

possible to challenge “freezing” before a court.
The UN and the EU have marched in a quite oppdsigetion.

The powers of the UN Security Council

The events giving rise to the present UN anti-temechanisms are well-known. On Aug. 7,
1998, the U.S. embassies in Nairobi, Kenya, anded&alaam, Tanzania, were bombed by
terrorists, leaving 258 people dead and more th@®05njured. In response, the U.S. launched
cruise missiles on Aug. 20, 1998, striking a tesmrtraining complex in Afghanistan and
destroying a pharmaceutical manufacturing faciitiKhartoum, Sudan, that reportedly
produced nerve gas. Both targets were believedve heen financed by wealthy Islamic
radical Osama bin Laden, who was allegedly behieceimbassy bombings as well as an
international terrorism network targeting the Uditates? Acting under Chapter VII of the
UN Charter, which gives it mandatory powers, theusiey Council in UNSC Resolution
1267(1999) of 15 October 1999 ordered states to:

“freeze funds and other financial resources, indgdunds derived or generated from property ownied
controlled directly or indirectly by the Taliban. s designated by the Committee established by paphgr
6 below, and ensure that neither they nor any dthts or financial resources so designated aremad
available... except as may be authorised by the Gtgeron a case-by-case basis on the ground of
humanitarian need.”

Within days of "9/11" the UNSC adopted Resoluti®@73 (Terrorism) which continues to be
the focus of action by governments around the waglainst Al-Qa'ida financing. This
Resolution makes the connection between terrorisinoaganised crime, drug trafficking, arms

trafficking and the illegal movement of weaponsrass destruction.

19 See http://www.infoplecase.com/spot/newsfacts-ssitlkes.html



The Security Council has established a “Sanctiams@ittee” of all its members which has
drawn up “terrorist lists” of organisations andiwiduals who are to be subjected to “asset

freezing”.

Some scholars have expressed grave reservatisasvhether, in adopting such resolutions
under Chapter VII, the UN Security Council is engggn unwarranted legislation. This is

particularly the case with 1373. Clémentine Oliiemmented:

Allowing the Security Council to enjoy legislatippwer and modify States’ obligations under
international human rights law would not only bgdHty incorrect; it would also, from a political
perspective, be unwise.

In the view of Matthew Happofd by laying down a series of general and abstrdesminding
on all UN member states, the UNSC in ResolutiorB13urported to legislaté.In doing so it
actedultra viresthe UN Charter. He recognised that Security CduResolutions are generally
seen as being legal, at least prima fatigor him, the real issue was whether the Resolution

will serve as a precedent for future Security Cduagislation®*

He also noted that Resolution 1373 differed frohpedvious Security Council decisions in
Chapter VII, in that “the threat to the peace eniified is not any specific situation but rather a
form of behaviour, ‘terrorist acts’. Indeed, itagorm of behaviour that the resolution leaves

undefined.®®

EU powers

The EU has in each case acted swiftly to put inglaandatory requirements to enforce the
Security Council’'s measures. Thus, it has adop@&ahfmon Positions” under Article 15 of the
Treaty establishing the European Union. If the Cammosition calls for Community action
implementing some or all of the restrictive measutiee Commission will present a proposal
for a Council Regulation to Council in accordanathvrticles 60 and 301 of the Treaty
establishing the European Community. It shoulddealied that it is the member states acting in
the Council that are ultimately responsible foridexy who is the included in the EU “terrorist

2 QOlivier, Clémentine (2004) “Human Rights Law ahe international Fight Against Terrorism: How daGeéty
Council Resolutions Impact on States’ Obligatiomsler International Human Rights Law? (Revisiting ey
Council Resolution 1373)” v.73 Nordic Journal ofdmational Law pp.399-419, p.419

! Happold, Matthew (2003) “Security Council Resatil373 and the Constitution of the United Natioh8”
Leiden Journal of International Lapp.593-610

2 See also Szasz, Paul (2002) “The Security Co@taits Legislating” 9&merican Journal of International Law
901

3 SeeCertain Expenses of the United NatigAslvisory Opinion), [1962] ICJ Rep. 151, at 168

4 Happold, ibid, p.609

% Happold, ibid, p.598
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list”, acting under the EU’'s Common Foreign and8igg Policy. This is of course the context

of unjust and arbitrary decision-making.

It is no surprise that Al-Qua’ida is on the list,ia the PKK — although the PKK has recently
had some considerable success in its legal fightefmoval from the list. But a number of
individuals also find themselves there.

Three questions arise. How did they get onto #t@ Mhat effects will it have on them? And
how can they possibly get themselves removed? nemoint of view of human rights and
fundamental freedoms, the assessment by the itimmaband national authorities of the need
for an interference with a property right must bbjsct to procedural guarantees: there must be
an avenue of appeal from the decision of a natiantdority to interfere with that right. Ben
Hayes and Tony Bunyan of “Statewatch” have creatsplendid web resource, containing

details on all the cases under consideration.
The judges nullify the right to procedural guarantees

There have been a number of judicial decisions kvhfpear to nullify the right to procedural
guarantees. The problem is as follows: Article @08he Charter provides that obligations under
the Charter prevail over obligations under any othrnational agreement. There is no
argument that resolutions and decisions of the i@gcCiouncil are obligations under the
Charter. Does this mean that a Security Counailloéi®n can have the effect of “trumping”

treaty obligations under human rights treaties?

In a paper for th&uropean Society of International L&wNoel Birkhauser raised the following
point:

“A more central question is whether the right tiaia trial and access to court prevails over AgitD3
UNC. Affected individuals who are unable to chaglerSecurity Council action against them, cannot
assert the violation of other human rights. lthisrefore essential for them to be able to obtaineskind

of effective review of their situation. Since thec8rity Council action excludes all forms of chafiing

its measures before some form of independent taibilnat satisfies the standards of the ECHR and the
ICCPR, ‘the very essence of the right of acces®tot is impaired’. Even though Article 14 of tHeGPR
is not included in the list of nonderogable rigbtArticle 4 paragraph 2 of the ICCPR, its core mus
remain untouchable even to the Security Councilicial guarantees relating to due process can bgen
counted to thgus cogens

% StatewatchiTerrorist’ Lists: Monitoring proscription, desigriin and asset-freezing
http://www.statewatch.org/terrorlists/terrorlistsrth

%" Birkhauser, Noah (2005) “Sanctions of the Secu@ityncil Against Individuals — Some Human Rights
Problems”European Society of International Law http://www.esil-sedi.org/english/pdf/BirkhaustidF
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This is not the position of the courts. On 21 Setter 2005 the Court of First Instance of the
EU’s European Court of Justice decided the first bases on “acts adopted in the fight against

terrorism”, YusufandKadi.?®,

The cases concerned UN resolutions aimed at Al-Qaakaliban etc, under which all member
states are called on to freeze funds and othendinbresources. The UN Sanctions Committee
had the task of identifying the persons concernadl @ considering requests for exemption.
The judgments established a so-called “rule of patmtcy”, derived from Article 103 of the
UN Charter:

“According to international law, the obligationEMember States of the UN under the Charter ofihke

prevail over any other obligation, including thebligations under the ECHR and under the EC Treaty.
This paramountcy extends to decisions of the SgcGouncil.”

The CFI drew a distinction betwegrs cogensights, for example the right not to be tortured o
subjected to inhuman or degrading treatment, aner dtuman rights, for example procedural
rights, or other fundamental rights. However theldthhat it is not for the Court to review
indirectly whether the Security Council’s resoluigsan question are themselves compatible with
fundamental rights as protected by the Commungsgllerder.

This rule of paramountcy also, it was held, ovesithe whole of the jurisprudence of the
European Court of Human Rights on procedural gueesnwhere property rights are concerned.
There is no doubt that “freezing orders” affect pineperty rights, and thus the civil rights, of

the blacklisted organisations or individuals coneel. The Strasbourg cases show clearly that
they must be able to challenge such orders in propats, in full and fair judicial proceedings

in which the relevant matters can be argued intanbs. Specifically, the courts must be
regular courts, and the judges regular, indeperaihimpartial judges; and the procedure must

ensure “equality of arms” to the parties.

Both applicants have appealed to the ECJ. On 13dp2008 the Advocate General delivered
a devastating opinion iKadi.?® Miguel Poiares Maduro argued that the EU Coufficst

Instance was wrong to dismiss Kadi's appeal ogitbends that the EU Courts lack jurisdiction
over political decisions taken by the EU. On thetcary, he argued, because there is no
mechanism for judicial review of the UN decisiotiee EU must subject the sanctions regime to

proper judicial review. He concluded that the E@Rations implementing the UN sanctions

% AhmedAli Yusuf and Al Barakaat International Foundati@mdYassin Abdullah Kadi v Council of the
European Union and Commission of the European Camitiesi(ECJ Court of First Instance, Case T-306/01 and
Case T-315/01)

29 http://www.statewatch.org/news/2008/jan/ecj-kagheginion. pdf
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regime do infringe Mr. Kadi's right to property aadair trial/judicial review and should
therefore be annulled. He suggests that ratherréfarring the matter back to the Court of First
Instance, the European Court of Justice shouldfgrajudgment on these questions. The

Opinion will now be considered by the Court of dzesin advance of their ruling.

On 23 January 2008 the Advocate-General delivesaohgar Opinion in theAl Barakaat
appeal, following the same reasonind<asli . In his view, the Court of First Instance was
wrong to dismiss the initial appeal on groundsimited jurisdiction. Al Barakaat's rights to
property and a fair trial/judicial review have bdaeached. The EC regulations implementing

the UN decisions re Al Barakaat should be annufled.

These appeals are still pending.
The case of Al-Jeddah — the English courts confroriiN and EU law

Hilal al-Jeddah has British and Iraqi nationality.2004 he was in Baghdad in order to obtain
British visas for his two wives and to introduces fiour British children by a former wife to
their Iraqi relatives. The British military forcesuspected him of involvement in terrorism
(which he denies). On 10 October 2004, he wastademnd taken to a detention centre run by
the British Forces in Basra. He has been held mimdtrative detention without trial for the

past three years.

On 29 March 2008 the Court of Appeal followed the ECJ in holdingttta UN Security
Council Resolution, in this case UNSCR 1546 (2G8§4 June 2004, purporting both to end the
occupation and to permit internment, trumped alhho rights excepus cogensThe Court

summarised the effect of tivaisufandKadi cases as follows:

“... the court held (at paras 213-226) that the a@tians of the members of the European Union toreefo
sanctions required by a Chapter VII UN Security @muresolution prevailed over fundamental rights a
protected by the Community legal order or by thiegiples of that legal order. The court also hélat tit
had no jurisdiction to inquire into the lawfulnesa Security Council resolution other than to dhec
indirectly, whether it infringedus cogens"understood as a body of higher rules of pubiternational
law binding on all subjects of international lawcluding the bodies of the United Nations, and from
which no derogation is possible... [restricted to§j@gsion, genocide, slavery and racial discrimimati
crimes against humanity and torture, and the tiglself-determination.”

Lord Justice Brooke concluded with a chilling Addem:

111 As an addendum to this judgment it is worthmpthat in the last great emergency imperilling th
nation's legislation was enacted to confer powéisternment similar to those that are in issuéhim
present case. Section 1 of the Emergency Powefer{be) Act 1939 created the rule-making power and

% The Queen (on the application of Hilal Abdul-Raz2#cAl-Jedda)v Secretary of State for Defence
http://www.statewatch.org/terrorlists/docs/ECJadtkaatopinion.pdf

% pannick, David “In Basra as in Basildon — subfedhe rule of law'The Times80 October 2007, at
http://business.timesonline.co.uk/tol/businessiamnists/david_pannick/article2763567.ece

32 C1/2005/2251, [2006] EWCA CIV 327
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Regulation 18B(1) of the Defence (General) Regoeti1939, whose terms are set out in a footnote in
Liversidge v Andersofi942] AC 206, 207, created the power of detentiamd Denning describes in The
Family Story (Butterworths, 1981) at pp 129-130 Hbwat power was exercised in practice in 1940 and
1941 when in the persona of Alfred Denning QC hs the legal adviser to the regional commissioner fo
the North-East Region:
"Most of my work in Leeds was to detain people uri@egulation 18B. We detained people,
without trial, on suspicion that they were a dandée military authorities used to receive -- or
collect -- information about any person who wapsated: and lay it before me. If it was proper
for investigation | used to see the person -- akdhém questions -- so as to judge for myself if
the suspicion was justified. He could not be regmésd by lawyers."
112 The equivalent arrangements, for the purpostt®a@mergency in Iraq, are described by General
Rollo in his witness statement. Apart from the t@chl matters which the Divisional Court put righére
is no challenge to the appropriateness of the piwes adopted for internment in accordance with the
Security Council's mandate. The issue is rathdrNhidAl-Jedda should be permitted access to a aofurt
law where he could answer a charge against himestdhe evidence against him before an independent
judicial tribunal. | am satisfied that he has notsentitlement.”

On 12 December 2007, the House of Lords unanimalisiyissed Al-Jeddah’s appeal. There is
however a silver lining, and he may win in the &hd.

As noted by Lord Rodger, the House of Lords ‘foutsdlf deep inside the realm of international
law’.** It was obliged to decide whether or not the pracakright under Article 5 of the ECHR
had been displaced by the provisions of the Uriitations Charter and associated Security
Council Resolutions. Their Lordships were unanimibias the United Nations Charter took
priority in this instance. Lord Bingham stated:
39. Thus there is a clash between on the one haogvar or duty to detain exercisable on the express
authority of the Security Council and, on the otlzefundamental human right which the UK has
undertaken to secure to those (like the appellaitijn its jurisdiction. How are these to be recibed?
There is in my opinion only one way in which thende reconciled: by ruling that the UK may lawgull
where it is necessary for imperative reasons afrityc exercise the power to detain authorised by
UNSCR 1546 and successive resolutions, but mustreitisat the detainee’s rights under article 5Snarte

infringed to any greater extent than is inhererdtioh detention. | would resolve the second issuki$
sense.

Whilst in agreement, Baroness Hale noted thatrigi@ is qualified but not displaced ... the

right is qualified only to the extent required otl@orised by the resolution’, at para. 126.

However, the House of Lords rejected the UK Goveant's argument that it bears no legal
responsibility for the acts of British soldiersliag. The Government had argued that since the
UN had sanctioned the multinational force in Irggésolution 1511 (October 2003), any legal
responsibility for the acts of British soldiersliaq lay with the UN not the UK. By a majority
decision the House of Lords (4/1) rejected thatiargnt and held the UK fully to account for all
the acts of its troops abroad. The House of Lolsls laeld that the UK could lawfully intern

% http://www.parliament.the-stationery-office.co p&/ld200708/Idjudgmt/jd071212/jedda.pdf

% Harrison, James “House of Lords decides on detemtithout trial by UK forces in Iraq” 13 Decemb2007, at
http://internationallawobserver.eu/2007/12/13/heokrds-decides-on-detention-without-trial-by-fdces-in-
iraq/
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suspected terrorists in Iraq on the authority of 8&¢urity Council resolution 1546 (June 2004),

but only if they complied with all the other reqginents of due process.

A more divisive issue was whether the United Kingdeas responsible for the actions of its
troops in Iraq or whether the actions of the maliional force were instead attributable to the
United Nations. In this regard, their Lordshipsdociose attention to the decisions of the
European Court of Human Rights in the casdBafframi v France and Saramati v France,
Germany and Norwa¥, which concerned actions of NATO forces in Kosdlbe Government
argued that neither the European Court of HumahtRigor the House of Lords had jurisdiction
to review the question of the legality of Mr Al-3tth's detention, which was a matter for the
UN alone. The Lords rejected that argument, disiistyng the position in Kosovo. It held that
the Government's analysis was flawed bearing irdrthiat the US and the UK had occupied the

field from the outset in Iraq with the UN playingacondary role. Keir Starmer QC s4id

"This is a crucial ruling. The idea that the UN viasontrol of British troops in Iraq as the Goverent
argued is absurd. The decision to invade was madieebUS and the UK, and they set up the
administration in Irag. Had the Government succdeédéts arguments, there would be no accountgbilit
for human rights abuses in Irag. What happeneditisB detention facilities in Iraq needs to be lakped
by the troops that were there, not off-loaded ®oWN."

Thus whether or not Mr Al-Jedda can continue thélel without trial depends now on a further
hearing to take place in the High Court early i028" In that hearing lawyers for Mr Al-Jedda
will challenge the intelligence that forms the Isash the decision of the UK Government that he
continues to pose such a threat to peace and seiculiaq that it is absolutely necessary that he
be detained there, rather than brought back t&J#eand dealt with here.

The Home Secretary now seeks to revoke his Britshenship, without permitting his
solicitors proper time to make representationsierbahalf. However on 7 December 2007 Mr
Al-Jedda’s lawyers made an urgent applicationddigial review to challenge this potential
decision and the court said that it would be “inkeparty’s interests to allow time for

representations”.

Lastly, in late August 2007 Mr Al-Jedda’s lawyensa different action obtained an order from
the Court of Appeal that Mr Al-Jedda could not bkeased or transferred from the jurisdiction

of the UK Government without proper written nottoehis lawyers. This would allow time for

% Application Nos 71412/10 and 78166/01, decisiormdmissibility of 2 May 2007; see Sari, Auren (2p08
“Jurisdiction and International responsibility iede Support operations: TBehramiandSaramatiCases v.8 n.1
Human Rights Law Revietb1-170

% http://www.doughtystreet.co.uk/news/news_detait2iNewsID=233

37 http://www.cageprisoners.com/print.php?id=22723
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an urgent application to protect him from the mgkorture if he is handed over to the Iraqi
authorities, or otherwise released such that tiseaesignificant risk that he will be arrested and

handed over to the Iragi authorities.
Three case studies
1) The case of Professor Sison

This is a particularly striking case of inclusianthe list, and asset-freezing, with respect to an
individual. Jose Maria Sison, Founding Chairmathef Communist Party of the Philippines
and currently Chief Political Consultant of the idatl Democratic Front of the Philippines, has
since 1987 resided in the Netherlands where heekiisg asylum as a political refugee. He was
placed on “terrorist lists” by the USA, by the Netlands Government, and finally by the
European Uniofi® On 12 December 2002, the Council adopted the idec2902/974/EC
repealing the previous decision 2002/848/EC. The decision mentioned Sison under art. 1,
1.25 and 2.19 in identical terms as the previowussde.

On 6 February 2003 he applied to the CFlI for thiefong remedy:

“Partial Annulment in regard to the inclusion obRassor Jose Maria Sison of Council Decision of 12
December 2002 (2002/974/EC) implementing Articlg)2{f Regulation (EC) No 2580/2001 on specific
restrictive measures directed against certain peraad entities with a view to combating terroresmal
repesagling Decision 2002/848/EC (OJ of the Eurog@ammunities, n° L 337 of 13/12/2002, p.85 and
86)".

His application listed the following consequenaashim of inclusion in the list:

the loss of free disposition and a total disposeass all the financial assets of
the applicant. He can no longer make the leasbiibes assets.

excluding him from all bank- and financial serviceprives him from the
possibility to obtain effective compensation foe tholation of his basic human
rights by the Marcos-regime as granted to him bi\Sacourt as well as from the
possibility to benefit from an income from lectusesd publishing books and
articles and from possible regular employment teaaher

The freezing of his joint bank account with hisevéind the termination of social
benefits from the Dutch state agencies deprivedfitrasic necessities and
violate his basic human right to life.

On 11 July 2007 the Court of First Instance detieannul the EU Council Decision to place

Sison on the EU list of 'terrorists' for the purpe®f asset-freezing. The Court held (para 226):

In conclusion, the Court finds that no statememeakons has been given for the contested de@sitn
that the latter was adopted in the course of aqutare during which the applicant’s rights of théedee

¥ See http://www.defendsison.bef/index.php?menu=1
% The text of his application is to be found atpHttivww.defendsison.be/pdf/ApplicationSison.pdf
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were not observed. What is more, the Court isee#n at this stage of the procedure, in a position
undertake the judicial review of the lawfulnesgtadt decision in light of the other pleas in langunds

of challenge and substantive arguments invokedppart of the application for annulmef{.

However, the Court also refused his claim for conga¢ion.

The Dutch state moved swiftly following this defe@n 28 August 2007 Sison was arrested on
suspicion of terrorist offences committed in Thal¢elands. He was only released on 13
September 2007, after the Dutch court orderednmisadiate release saying there was
insufficient evidence to hold him on murder chargése evidence was insufficient to show that
Sison “had a conscious and close cooperation Wwabkd in the Philippines who carried out the
deed.*! He is now awaiting trial. Finally, on 23 Octob@(Z, in a case brought by the
European Parliament, the European Court of Justialy struck down the European

Commission's decision to grant anti-terrorism aasize to the Philippines governméft.

Dick Marty, the Council of Europe’s Rapporteur oN Security Council and European Union
blacklists commented on 12 November 2007 that tedpese recent judgments beginning to
acknowledge the violations of fundamental fairltrights in the current de-listing and review
procedures, no court has yet addressed the unlaegsiof the underlying UNSC resolutions
and EU regulations. As a result, the UNSC and thenCil have little impetus to alter their

procedure§?
2) The SEGI cases

The fundamental right to judicial review, the prdagal right referred to above, was considered
by both the CFI in 2004, and by the European Court of Human Rights in 2002 theSEGI
case. SEGI was a Basque youth movement, which sezgplithe CFI to award damages for its
allegedly illegitimate inclusion in the list annek® Common Position 2001/931/CFSP, noted
above, which implemented UNSC Resolution 1373 (2001

The Common Position in Article 1 it provided fodefinition of the term “terrorist act”,
applicable across all three pillars. It initiatexhcrete measures by the Community under the
first pillar, such as the freezing of funds (Aréisl2,3). Under the third pillar, it called upon

“0 http://www.statewatch.org/news/2007/jul/eu-ecpsisudgment.pdf

“L hitp://www.live-pr.com/en/dutch-court-orders-redezof-philippine-r1048144631.htm

“2 http://www.statewatch.org/terrorlists/ECJ-C403paf.

43 PACE Committee on Legal Affairs and Human RigRtsyvisional draft report on UN Security Council and
European Union blacklists, at http://assembly.ctASP/APFeaturesManager/defaultArtSiteView.aspDE
44 T-338/02Segi and others v Coungcirder of 7 June 2004, [2004] ECR 11-01647

“>SEGI and others v 15 Member States (SEGI and GesEno-Amnistia v Germany and othefg)p No.
6422/02, decision of inadmissibility of 23 May 2002
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Member States to exchange information (Articlel$)Annex set out a list of persons to whom
the measures applied, including SEGI. A footnotthéolist specified that SEGI, among others,
should be the subject of Article 4 only. Articlev&s addressed to Member States and called
upon them to assist each other through police aghdial cooperation. Thus, Articles 2 and 3
did not apply to SEGI, and the Community was nquned to freeze its funds.

The Second Chamber of the CFI rejected SEGI's mdiocompetence grounds only, and did
not consider the substance of its grievances.iéf,bir had no remedy because it had not been

made subject to a Community measure, that is, &eszting. As Christina Eckes comments:

“SEGI was left without any legal protection... the.ase demonstrates forcefully that being listed as
someone supporting terrorism will not in itself ape way to the Court$®

She disagrees strongly with the Court’s rejectibthe argument that the rule of law and
fundamental rights, in particular the rights toegscto justice enshrined in articles 6 and 13 of
the ECHR, require the exercise of judicial contrdeven in the absence of a specific
competence norri”. She points out that “A listing in an anti-tersirineasure constitutes a

considerable impairment of the target’s right toutatiorf®, as well as her property right8’”

The European Court of Human Rights also refusextsider the substance of the applications,

but dealt with them on the issue of standing.dtext

Moreover, the applicants have not adduced any aeléo show that any particular measures have been
taken against them pursuant to Common Position/280ICFSP. The mere fact that the names of two of
the applicants (Segi and Gestoras Pro-Amnistiag¢apin the list referred to in that provision asdigps

or entities involved in terrorist acts” may be emmbasing, but the link is much too tenuous to fysti
application of the Conventiofi.

Eckes comments that “the Court’s conclusions thatisting ‘peut étre génahtamounts to an
ironic comment in the light of its effects on thuation, or even the existence, of the

applicants.® She concludes:

“The CFlI... did not satisfy the fundamental princilgpon which the Union is built and which the Ceurt
have upheld in the past. This is deplorable. Itandy infringes fundamental rights in the individease,
but it also harms the objective of promoting funéaial rights as such. Additionally, the doubtfudttaal
basis on which the European blacklists are drawangpthe fact that the ECtHR did not show itsediche
to grant protection of last resort, render theagian even more alarming®

In its latest decision, on 27 February 2007, then@rChamber of the ECJ dismissed, with costs,

the appeal 08EGI and the Basque human rights organisation “Gestera Amnistia” against

“6 Eckes, Christine (2006) “How Not Being Sanctiogth Community Instrument Infringes a Person’s
Fundamental Rights: The CaseS#gl v.17 n.1Kings College Law Journagdp.144-154

4" Eckes, ibid, p.148

8 As inBladet Tromso and Stensaas v Norwoplication no. 21980/93, judgment of 20 May 1999

49 Eckes, ibid, p.149

%0 decision of inadmissibility of 23 May 2002, p.9

*L Eckes, ibid, p.152

%2 Eckes, ibid, p.154
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the dismissal by the CFO of its claim for damagéfesed as a result of inclusion in the
“terrorist list”. Once again the UK intervened, ivpain, on behalf of the Council — the only
other EU state to do SB.

3) The UK’s “financial Guantanamo”

The UK also sought to implement the UN Security @oluresolutions 1373/2001 and
1452/2002 through Orders in Council made undeftJhiged Nations Act 1946. These were the
Terrorism (United Nations Measures) Order 2006 thedAl-Qaida and Taliban (United Nations
Measures) Order 2006, designed to strengthen danoesitrols on the financing of terrorism
and to comply with the British Government’s intdronal obligations to enforce UN
Resolutions requiring such controls. They werestotitinised, debated or approved by

Parliament.

These orders were challenged by five British citzevho were designated under the Orders,
and, as a result, had their assets frozen, weyeatiolwved to access enough money to meet
basic expenses, and were compelled to accountital aervant for every penny they spent.
They were subject to unprecedented levels of imruand control. They required permission
for all economic activity, however modest. The ctampegime governed by permissions and
licences was not merely harsh but at points abJuveir solicitors pointed to “the madness of
civil servants checking Tesco receipts, a childimgto ask for a receipt every time it does a
chore by running to the shops for a pint of milkl@neighbour possibly committing a criminal

offence by lending a lawnmowet?

On 24 April 2008 Mr Justice Collins delivered judgmt on their applications. He was clearly
concerned at the need to obtain licences for atlkof activities, and pointed, at para 42, to the
fact that those in the Treasury who have to detl thiose matters have had to consider whether

licences should be granted on more than 50 occasion

A specific query arose, and it is a good illustratof the absurdity which can result, in relatioritie loan
of a car to an applicant to enable him to go tostlygermarket to get the family’s groceries. Afteme
delay, the Treasury (in my view wrongly) decidedtth licence was needed. The car was an economic
resource and could be used to obtain or delivedgao services. This was only resolved by the Tngas
after seeking ministerial consideration. Similancerns have been raised in relation to an Oystertoa
enable the applicant to travel and any borrowingeshs for any purpose. Since the possible pemalty
conviction is severe, the concerns are understdmadaol the effect on the applicant and his famillypse
human rights are also in issue, is serious.

%3 Case C-354/04 P, http://www.statewatch.org/nev@/B@ar/ecj-feb.pdf; see
http://www.libertysecurity.org/article1386.html
> http://www.statewatch.org/terrorlists/docs/A-K-M-@& press-release.pdf
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However, following the CFI cases noted above, Alkdeddah he made the following finding:

Governments may have their own reasons to wamdore that [an applicant] remains on the list and
there is no procedure which enables him to knowcHse he has to meet so that he can make meaningful
representations. Nevertheless, that is what tharBg€ouncil has approved and the Resolution, thic
Member States are obliged to put into effect, nexguihe freezing of the assets of those listedclari03

of the Charter makes clear that the obligationsutite Charter take precedence over any other
international agreements. Thus human rights uideECHR cannot prevail over the obligations setiout
the Resolutions.

He did however quash both Orders on the groundhiegthad not been considered by
Parliament® Nevertheless, although he expressed sympathjpdohdvocate General’s opinion
in theYusufandKadi and other appeals, he found himself unable toviothat lead. The

Government will be able to lay the same or simi@asures before Parliament.

The PKK and PMOI

There has recently been another positive — thougted - development. On 12 December 2006

the CFlI ruled in favour of an appeal by the Pesplijahedeen of Iran (PMOI) against asset-

freezing as a result of their inclusion in the Bertorist list">® The Court's ruling represented

the first successful legal challenge, but left gshatibed the EU legislation on “terrorist lists”.
The ruling was limited to the decision to freeze BMOI's assets, rather than the broader issue
of its designation as "terrorist". The Court madaréher distinction between organisations
proscribed by the EU member states, and organmsafimscribed the UN Security Council.

Further challenges by some of these are on the way.

It is significant that PMOI was originally listed a terrorist organisation by the UK under the
Terrorism Act 2000. Accordingly, the UK supportée tEuropean Council in opposing PMOI’s

appeal. The CFI's judgment contains an extraorginabuke to the Council and the UK.

170 ... itis not possible simply to accept the Ushikingdom’s position at face value. At the hearing,
moreover, the applicant reiterated its position thdid not know which competent authority had pieal
the national decision in respect of it, nor onlthsis of what material and specific informatiort tha
decision had been taken.

171 Furthermore, at the hearimg response to the questions put by the Court, th€ouncil and the
United Kingdom were not even able to give a coheréanswer to the question of what was the
national decision on the basis of which the contest decision was adoptedAccording to the Council,
it was only the Home Secretary’s decision, as cordd by the POAC (see paragraph 169 above).
According to the United Kingdom, the contested sieci is based not only on that decision, but afso o
other national decisions, not otherwise speciféethpted by competent authorities in other Member
States. (My emphasis, BB)

In its statement made on the day of the ruling,Gbancil gave the following rather vague

assurance:

% See Ben Hayes “Britain’s Financial Guantanamditga://www.statewatch.org/news/2008/apr/04financial
guantanamo.htm
* Case T-228/02, http://www.statewatch.org/terrtsligocs/CFI-PMOI-judgment.pdf
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The Council intends to provide a statement of raago each person and entity subject to the assetd,
wherever that is feasible, and to establish a efesmnd more transparent procedure for allowingdist
persons and entities to request that their case-bensidered.

It remains very unclear how exactly how this pramisgll be put into effect.

On 4 April 2008 the CFlI quashed decisions by the €auncil to include the Kurdish
organisations PKK and Kongra Gel on the EU “testolist’. In Case T-253/34 bought on
behalf of Kongra Gel and 10 other individuals, Ei¢ court ruled that the organisation was not
in a position "to understand, clearly and unequagc the reasoning” that led the member
states' governments to include them. It reachedahee conclusion in Case T-229%)bought
by Osman Ocalan on behalf of Kurdistan WorkersyP@KK).

These judgments followed the ruling in favour o$@i in July 2007, and the precedent set in
the PMOI ruling in December 2008’ In response to the PMOI ruling, the EU "reformés"
procedures for listing and de-listing. Whereas mptim the PMOI judgment no mechanism
existed for those proscribed to either receive xgiamation for their inclusion or to challenge
that explanation, the EU now provides affectediganvith a "statement of reasons”. In turn,
those parties may then write back to the secregEilup responsible for the decision to contest
the statement and request de-listing.

In fact, the EU has maintained in the "terrorist"lithose groups and individuals who have
already successfully challenged their proscriptadnthe EU Courts on the grounds that its
"reforms" remedy the fair trial breaches that theu€ has identified. This issue will not be
resolved until the PMOI's new challenge to the Elésision to maintain them in the list (case

T-157/07°) returns to the Court, which may take several giear

However, the UK government suffered a dramatic n&alen the UK courts.

> http://curia.europa.euljurisp/cgi-
bin/form.pl?lang=en&Submit=Rechercher&alldocs=atld&docj=docj&docop=docop&docor=docor&docjo=docj
o&numaff=t-253/04&datefs=&datefe=&nomusuel=&domaigenots=&resmax=100

%8 http://curia.europa.euljurisp/cgi-
bin/form.pl?lang=en&Submit=Rechercher&alldocs=atld&docj=docj&docop=docop&docor=docor&docjo=docj
o&numaff=t-229/02&datefs=&datefe=&nomusuel=&domaigenots=&resmax=100

% |n this case the Court found that the EU's prpsiom regime had denied the PMOI the right to aligiaring in
which it could challenge its designation as "tastdiin accordance with its fundamental right ttag trial (see:
analysis of PMOI judgment). This paved the waydtirer proscribed groups and individuals to chaketigpir
inclusion in the list.

% http://curia.europa.euljurisp/cgi-
bin/form.pl?lang=en&Submit=Rechercher&alldocs=atld&docj=docj&docop=docop&docor=docor&docjo=doc;j
0&numaff=T-157/07 &datefs=&datefe=&nomusuel=&domarganots=&resmax=100
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On 30 November 2007 the UK’s Proscribed Organisatidppeal Commission (POAC) ruled
that the Home Secretary had acted illegally ingefg to remove the PMOI from its proscribed
list of 'terrorist' organisatiorts. The case was brought by more than 30 membersrb&mant
and the House of Lords. POAC held first, that inaoding that the PMOI was an organisation
concerned in terrorism, the Secretary of Staterhsdonstrued the provisions of section 3(5) of
the 2000 Act and failed to direct himself propedy to those provisions; secondly that in
concluding that the PMOI was an organisation cameeiin terrorism, the Secretary of State had
failed to have regard to relevant considerationsl, thirdly, that the conclusion reached by the
Secretary of State that the PMOI was an organisatomcerned in terrorism was perverse. As
Clare Dyer pointed out ilthe Guardiaf®

Courts rarely call government decisions perversd, the panel, chaired by former high court judge Si
Harry Ognall and cleared to see secret materiadl: S&Ve recognise that a finding of perversity is
uncommon.” It added: "We believe, however, thas totmmission is in the (perhaps unusual) position o
having before it all of the material that is relevto this decision."”

On 7 May 2008 the Court of Appeal refused to permitappeal against the POAC decision,
ruling that there were "no valid grounds" to comtéimat it made legal errors when it ordered the
PMOI to be removed from the Li&t.

Conclusion

Professor Christian Tomuschat, one of the leadthglars of human rights, has commented:

“In the long run, such a denial of legal remedgearitenable. To be sure, no one wishes to protect A
Qaeda or the Taliban. But the freezing of assal#éxted against persons alleged to have closédie
these two organisations. Everyone must be freadw $hat he/she has been unjustifiably placed under
suspicion and that therefore the freezing of hiséssets has no valid foundatio¥.”

On 23 January 2008 the Parliamentary AssemblyeoQbuncil of Europe (PACE) resolved that
the procedures used by the UN Security CounciltbedeU to blacklist individuals and groups
suspected of having connections with terrorismat@basic rights and are "completely
arbitrary"®” It insisted that they must be reviewed "to preséhe credibility of the international
fight against terrorism", and added that "InjusiEéerrorism’s best ally — and we must fight it
too”. The PACE rapporteur Dick Marty said:

"Even the members of the committee which decidéeslacklisting are not given all the reasons for
blacklisting particular persons or groups. Usudlipse persons or groups are not told that blagididras

®1 http://www.statewatch.org/terrorlists/PC022006%62@R%20FINAL%20JUDGMENT .pdf

82 http://politics.guardian.co.uk/print/0%2C%2C331488-116499%2C00.html

83 http://www.bailii.org/ew/cases/EWCA/Civ/2008/448

2‘5‘ Tomuschat, Christian (2008juman Rights: Between Idealism and Reali{€@xford: OUP), p.90
https://wcd.coe.int/ViewDoc.jsp?id=1237597&Site=DB&ckColorIinternet=F5CA75&BackColorintranet=F5CA7
5&BackColorLogged=A9BACE
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been requested, given a hearing or even, in sosascamformed of the decision — until they try toss a
frontier or use a bank account. There is no prowi$or independent review of these decisions".

His report® pointed out that there are currently some 370 lgewprld-wide whose assets have
been frozen, and who cannot travel, because thed$N\put them on a blacklist. Some sixty
groups and bodies are reportedly on another bididipt by the EU. "Mere suspicion™ is
ground enough for these sanctions. This situai®déplorable and a violation of human rights
and fundamental freedoms". PACE insisted thatkimd of procedure is "unworthy" of
international institutions like the UN and EU, amtdermines the legitimacy of using "targeted
sanctions" against terrorists. States requirechtoree these sanctions may well violate their

obligations under the European Convention on HuRights.

I have shown in this paper that gross violationBiotlamental human rights are the direct

consequence of the operation of the “terroris$’list

% http://www.assembly.coe.int/Mainf.asp?link=/Docurtg#WorkingDocs/Doc07/eDOC11454.htm; addendum at
http://assembly.coe.int/Mainf.asp?link=http://asbgntoe.int/Documents/WorkingDocs/doc07/edoc1 14 54tztrin



